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Sentence coram Pinto,January 20, 2012, (Pozzuoli, Italy)1
Error of Quality (can. 1097, § 2)

1 – The Facts
1 – Cyrus, petitioner in this trial, a Catholic, a widower with four

children  began visiting Concepta in 1997. He was a cousin of his
deceased wife. He had in mind to require of her - as he says - to assist
him in his old age, which he feared.

Seven months after the relationship began, the parties started
their preparation for marriage. The wedding was properly celebrated
on October 9, 1997 in the Church dedicated to the Immaculate
B.V.M., in the diocese of Pozzuoli. At the time, Cyrus was seventy
years of age and Concepta was forty six years of age. Two years
later, due to increasing disagreements, Cyrus left the conjugal home.
The woman introduced civil separation before the Tribunal of the
republic.
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1 Sentence c. Pinto, January 20, 2012, (Pozzuoli, Italy). English trans. by Rev.
Augustine Mendonça, JCD, Professer emeritus, St. Paul's University, Ottava.
Canada. Translated and published with permission of the Dean of the Roman
Rota.
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2 – On September 18, 2000, the man accused his marriage of
nullity before the Regional Tribunal of Campania: “Due to error on the
part of the petitioner concerning a quality on the part of the respondent
directly and principally intended (can. 1097, §2).” The respondent
was properly cited; she appeared and vehemently denied that the
alleged ground of nullity had any foundation. The instruction of the
cause was concluded by hearing the man petitioner and the woman
respondent and witnesses introduced by both parties. The sentence
pronounced on December 11, 2002 in the first grade of the trial
declared that there was no proof of nullity of marriage on alleged
ground.

3 – The petitioner appealed to Our Apostolic Tribunal requesting
reformation of the sentence pronounced in the first grade.

After the Rotal Turnus was constituted on March 20, 2003,
the doubt was determined under the usual formula: Whether there is
proof of nullity of marriage in the case on the ground of error of
quality on the part of the petitioner. After hearing anew the parties
and witnesses, the acts of the cause were published on March 26, 2006.

Now, after receiving the written response on behalf of the
petitioner and observations for the bond, today it is the task of the
undersigned Fathers to respond to the stated doubt in the second
grade of jurisdiction.

2 – The Law
4 – The jurisprudence of Our Tribunal has constantly taught that

matrimonial consent is a human act, that is, an act elicited by intellect
and will (cf. can. 1057, §2) as by one and the same source. The
capacity to place a voluntary human act, namely whose master is a
human being, requires capacity for a free choice and determination
(cfr. S. Thomas, De veritate, q. XXIV, a. 2; Summa Theol., I-II, q.
14, a. 1, c.; cf. sent. c. Funghini, January 17, 1996, in RRT Dec., 88
[1996], p. 12, n. 2).
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In this respect, the contribution of the Roman Rota on the revision
of the law on canons governing the institute of marriage, – cann. 1057
and 1097, especially related directly to our present cause, has been
deservedly extolled. This has taken into consideration the very doctrine
on marriage presented by the Second Vatican Council in its pastoral
Constitution Gaudium et spes. We recall today its promulgation forty
years ago (cfr. Benedict XVI, Allocution at the occasion of Marian
prayer of November 20, 2005, in Insegnamenti di Benedetto XVI,
vol. 1, Città del Vaticano, LEV, 2006, pp. 824-825).

The so-called personalism of the Second Vatican Council
distinguished the dogmatic doctrine on marriage. Because of it,
matrimonial consent is newly defined by taking into account its causal
efficacy on conjugal interpersonal relationship which constitutes
marriage. In fact, the above mentioned Ecumenical Council teaches:
“[Marriage, or] the intimate community of life and conjugal love,
constituted by the Creator and endowed by Him with its own proper
laws, is restored anew by the irrevocable personal consent. Thus, by
a human act, through which spouses mutually give and receive each
other, arises an institute firm by divine ordinance, even before the
society; this bond sacred in view of the good of both spouses and
children and of society does not depend on arbitrary human will”
(Pastoral Constitution Gaudium et spes, n. 48; cfr. John Paul II,
Apostolic Exhortation, Familiaris consortio, in AAS, 74 [1982], p.
92, n. 11; Idem, Allocution to the Roman Rota, January 21, 2000, in
AAS, 83 [1991], p. 950, n. 5). Therefore, the declaration of mutual
self-giving, which is the foundation of nuptial covenant, cannot be
supplied by any human power; and it arises from the free and weighed
decision which is the fruit of an intimate structure of the will of a person.

5 – Opposed to this interpersonal relationship, the result of a free
choice, is the defect of will, which is error about the person or error
about a certain quality of the same person. We read in a case judged
coram Stankiewicz: “therefore, error is a defect of knowledge concerning
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a present or past reality in the conclusion of a juridic act. Therefore, this
is distinguished from both ignorance and absence of knowledge. The
latter consists in lack of any knowledge, whether true or false, both
from doubt and suspicion in which the status of indetermination of the
mind wholly takes away the error, and by an opinionated judgement
involving knowledge of the opposite and makes adherence only uncertain
whether with respect to truth or with respect to false” (sent. c.
Stankiewicz, January 27, 1994, in RRT Dec., 86 [1994], p. 57, n. 3).

Hence, error occurs in the intellect but it diminishes its effect on
the act of the will inherent to the quality of the person sought by the
contracting party. In fact, consent arises out of the process of
knowledge, estimation and selection, wherefore false knowledge
vitiates the faculty of choosing, that is, the will. Due to false apprehension
of a thing a false judgement is elicited by the intellect, which stimulates
the will to give rise to a consent which it could not have done otherwise.
We are indeed taught by Aquinas: “there is between intellect and will
mutual dependence or there is reciprocal causality: will depends on
the intellect in the order of final causality; but intellect depends on the
will in the order of efficient causality” (Summ. Theol., I-II, q. 14, a. 1,
ad 1). Hence, it is correctly affirmed that intellect and will, although
they are distinct human faculties, nevertheless the esse of the same
and the finis operis and operantis of the same, although are distinct
human faculties, are constitutive.

6 – The present Code newly set in order the matter of error only
partly by changing the law in the old Code with respect to error
concerning matrimonial consent: Canon 1083 of CIC 17 stated with
respect to the matter of error about the person and with respect to the
quality of the person marrying: “§1. Error regarding the person makes
marriage invalid. §2. Error regarding the quality of the person, even
though it is the cause of the contract, invalidates marriage in the
following cases only:  1o. If the error regarding the quality amounts to
an error regarding the person; 2o If a free person contracts marriage
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with a person whom he or she believes to be free, but who is on the
contrary in a condition of slavery in the proper sense.”

Error of quality redounding to error of person is left out in the
new Code; because can. 1097 (cfr. can. 820 CCEO) considers only
error of person, and error of quality directly and principally intended.
The above mentioned canon states: “§ 1. Error concerning the person
renders a marriage invalid. § 2. Error concerning a quality of the person
does not render a marriage invalid even if it is the cause for the contract,
unless this quality is directly and principally intended.” The first
paragraph therefore pertains to the physical identity of the person who
is the partner, while the second paragraph concerns the error which is
directed not to the physical person but to the quality which the person
in error requires directly and principally in the other party. Canon 1097
follows the reasoning of the prescript of can. 126: “An act placed out
of ignorance or out of error concerning something which constitutes
its substance or which amounts to a condition sine qua non. Otherwise
it is valid unless the law makes some other provision. An act entered
into out of ignorance or error, however, can give rise to a rescissory
action according to the norm of law” (cf. can. 104 CIC 1917). If
indeed a quality has such importance that it constitutes an essential
element for deliberation which the person contracting wants, the error
of fact falls into the substance of marriage, and the absence of the
quality can invalidate.

As we have already said above, the transition to the new law of
the Code was prepared and approved by the jurisprudence of Our
Tribunal, which in the case applied the doctrine to the moral theology
of S. Alphonsus Ligori who taught as follows with respect to the third
rule: “[if] consent is led directly and principally to the quality, and not to
the person, then error redounds to the substance” (Theologia moralis,
lib. VI, tract. VI, cap. III, dub. II, n. 1016; cf. also T. Sanchez, De
sancto matrimonii sacramento, lib. VII, disp. XVII, nn. 27 et 31).
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7 – Already from the origins of the restored Rota both later
jurisprudence and that of the new Code of 1983 were contained in it
as if in a nut. In fact a sentence coram Mori declared: “when consent
was expressed directly and principally to a determined quality, should this
be absent there is substantial error, which nullifies the marriage” (sent. c.
Mori, November 30, 1910, in RRT Dec., 2 [1910], p. 337, n. 2).

However, two principal places must be considered with respect
to jurisprudence which concerns error concerning the quality of a
person. Take, for example, the decision coram Heard, which applies
the doctrine of three rules of S. Alphonsus: “But there is great difficulty
in knowing when error of quality redounds to the substance or to the
person. Here are the three rules: First: then a quality redounds to
substance when someone actually intends to contract under the
condition of such a quality; in fact, then it is verified that, in the absence
of the condition, the consent is totally absent. Second rule is: when a
quality is not common to others, but personal and individual of a certain
determined person [...]. Therefore, the third rule [...] is that, if consent
is brought directly and principally to a quality, and less principally to
the person, then the error in quality redounds to the substance;
otherwise consent is principally directed to the person and secondarily
to the quality” (sent. c. Heard, June 21, 1941, in RRT Dec., 23 [1941],
pp. 529-530, n. 2).

Similarly, one must consider the very famous decision coram
Canals which states that error of quality redounds to error of person
even if a party well known to the other party provided that the quality
is intended instead of the person and moreover “when a moral, juridical
and social quality is so intimately connected with the physical person
that, the absence of the same quality, even the physical person turns
out to be totally different” (sent. c. Canals, April 21, 1970, in ibid., 62
[1962], p. 371, n. 2). Therefore, the above cited sentence taught that
the nullity of marriage due to error of quality redounding to error of
person can be considered only if the quality is said to be directly and
principally intended. Three conditions of error of quality amounting to
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error of person were given: 1) in the strict sense, when a quality is
intended as a mark which identifies the physical person; 2) less strictly,
when a quality is intended directly and principally and less principally
the person; 3) when a moral, juridical and social quality is so intimately
linked with the physical person that, in the absence of the same quality,
even the physical person ends up being totally different (cf. ibid.).

Then in fact, a sentence coram Pompedda confirmed very
beautifully when he wrote: “where the very quality is intended before
the person, that is, where a contractant directly and principally directs
his/her consent to a determined quality or qualities, but indirectly and
subordinately to the person; hence the quality is turned into the person
and specifies it so that the object of consent may substantially contain
in his/her intention that quality, and when that quality is lacking, consent
itself must fall” (sent. c. Pompedda, July 23, 1980, in ibid., 72 [1980],
p. 524, n. 5).

8 – Finally, during the nineties of the past century, in his Allocution
to the Auditors of the Roman Rota present before him, John Paul II
authoritatively confirmed the constant jurisprudence of the Roman Rota
teaching with respect to the kinds of quality: “ ‘error about a quality of
the person’ can impugn the consent only when a quality, neither frivolous
nor trivial, was ‘directly and principally intended’” (John Paul II,
Allocution to the Roman Rota, January 29, 1993, in AAS, 85 [1993],
p. 1260, n. 7).

Therefore, we may conclude that the most recent jurisprudence
which adheres to the Pontifical Magisterium, requires the error of quality
can invalidate matrimonial consent only if the following conditions are
cumulatively verified and proven. We find the following in a sentence
coram Bruno: “a) one who contracts, before the marriage, through a
positive act of the will, implicit or explicit, ought to direct, directly and
principally to a desired determined quality in the partner, so that he/
she is disposed rather to say goodbye to marriage than to reject the
quality in the partner. Therefore, a habitual or interpretative intention

 Sentence coram Pinto



232 Eastern Legal Thought

cannot give rise to anything, because at the time of marriage they are
completely out of the volitive faculty; b) physical, psychic, juridic, moral,
religious, social quality to which the intention is directed, should be of
great importance, because one cannot presume that the one contracting
wants to subordinate marriage to a quality that is small or insignificant”
(sent. c. Bruno,  March 25, 1994, in ibid., 86 [1994, p. 166, n. 5).
And the Ponens clarifies this by providing an example: “In fact, it is
not the same thing to affirm: ‘I want to marry Caia, who I think is
immune from leprosy’, or to say: ‘I want to marry a woman who is
free from leprosy who I think is Caia’. In the first case error does not
invalidate marriage because consent is directed directly and principally
to the person of Caia; in the second case, because the act of the will is
directed directly and principally to the quality and less principally to
the person, consent is destroyed by the error” (ibid, n. 4).

Similarly, we are taught in the above cited decision coram
Stankiewicz: “for, one who determines self to celebrate marriage under
the influence of error in view of some quality in the partner, which he/
she would not have celebrated, does not enter into the realm of a
hypothetical will. Therefore, when the matter is not about substantial
error as in error concerning the person, it cannot have the effect of
invalidating consent” (sent. c. Stankiewicz, January 27, 1994, in ibid.
86  [1994], p. 60, n. 8). It is necessary for the one in error to actually
seek directly by a positive act of the will the desired quality of the
person who is the partner: “which is verified, if this quality constitutes
the immediate object of the act of the will, but not a generic or mediate
object, that is to say, it is contained in another object, from which it
can be deduced as it were from the premises” (ibid., n. 9).

Moreover, a useful analogy has been introduced in a sentence
coram Funghini within the area of simulation: “without doubt the gravity
must be weighed not only objectively but also subjectively. However,
a certain analogy with the required proportionate and grave cause in
simulation must be maintained. Marriage is a very serious contract,
which cannot be stained due to futile or useless, indirect or merely
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accidental absence of endowment” (sent. c. Funghini, November 28,
1990, in ibid. 82 [1990], p. 816, n. 3).

Finally, lest consent of the person marrying is directed to an object
totally dissimilar to what the person marrying wanted to choose, it is
necessary that the parties present their true image during the engagement
period. Therefore, a sentence coram Defilippi aptly teaches: “in order
to be truly conjugal, it is necessary that both contracting parties present
an appropriate image of each other, which corresponds to reality.
Otherwise, should one have an image of the other contractant, which
in fact differs substantially from the truth, the object of his/her consent
is vitiated, which truly does not correspond to reality” (sent. c. Defilippi,
November 26, 1998, in ibid., 90 [1998], p. 774, n. 3).

Hence, one understands why it is required by jurisprudence: “in
order to declare the nullity of a marriage the existence of the defect of
a quality directly and principally intended is not sufficient, but it is
necessary to prove ignorance of the absence of the quality in the very
act of the choice of consent, otherwise error cannot be verified” (sent.
c. de Lanversin, March 20, 1985, in ibid., 77 [1985], p. 168, n. 3).

With these in mind, in cases of this kind we must always
demonstrate: the existence of a determined quality strongly desired in
the partner, determining error or false knowledge with respect to a
specific quality; direct and principal intention on the part of the person
marrying who intended a specific quality, not generic nor accessory or
incidental.

9 – With respect to indirect proof, the judge must also weigh carefully
the criterion of estimation. Our jurisprudence in fact quite often recalls the
necessity of suitable consideration of the desired quality in the partner
both under the objective aspect and under the subjective aspect, after
considering the form of mind and estimation in the one marrying.

Similarly, the criterion of reaction seems to be of great importance,
that is, the behaviour of the one in error when he/she detected the absence
of the desired quality in the partner. A sentence coram de Lanversin
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recalls: “and in fact to estimate the error in quality redounding to error of
person, the judge can deduce from the behaviour of the one who claims
that he/she had fallen into error, especially when his/her error was
detected, after he/she had approached the altar” (ibid, p. 168, n. 3).

3 – The Argument
10 – Cyrus, the man petitioner, repeatedly argues that he led

Concepta to the altar only because she would be a helper in his old
age, or we might say by using in Italian expression, (“be careful”).
Some witnesses introduced by the petitioner, unanimously sing in one
voice about the quality, that is, «availability», to offer help. And, as we
will see below, other witnesses do not say this at all.

First of all, we are now pleased to say only more diligently that
mutual help is the secondary end of marriage, according to can. 1013,
§1 of the 1917 Code, which is innate to marriage itself, as we read:
“The Lord God said: ‘it is not good for the man to be alone. I will
make a suitable partner for him’” (Gen.2, 18). It is certainly not a
quality of a person. Also the petitioner’s Advocate says: “The petitioner
was seeking in the woman the quality connatural to marriage.” As the
judges of first grade of the trial very acutely noted: “Moreover, to
look carefully, it would seem that the petitioner was not really looking
for any type of quality, but a certain disposition to act (rather than just
being there) on the part of the respondent herself who was supposed
to care for him.”

As to this point, at the time of marriage the petitioner was enjoying
good health, in fact he was seventy years of age, that is – for example
– Cyrus was of the same age as the Italian President of the Council
(nobody doubts his health and vivacity) and as an adolescent he was
ahead of many Presidents of the Republic of Italy. Therefore – at the
time of marriage – Cyrus was certainly not rude, or an old Acherunticus.
In fact, none of the several witnesses of the petitioner, who are generally
his close relatives, spoke of any illness in the man, except Januarius, a
friend of the petitioner, about whom only – as his comrade – the diligent
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Advocate of the petitioner mentions, and this witness spoke thus:
“Serious back problems.”

Mario, petitioner’s little son, describes the problems as follows:
“During that time my father, who was affected several years ago by
slipped disk which had not been operated, continued to suffer because
of this condition and was a little disabled; nevertheless, he began a
new job of an auditor of a company which he did, as I have said,
through the entire week outside the home and came back over the
week-ends.” Therefore, the light illness of the man did not hinder him
from his business life and the need for much work. For this reason,
there is no proof of the criterion of estimation.

11 – It is necessary for us to turn our attention to the deposition
of Cyrus. Concepta was certainly endowed with best qualities; in fact,
the petitioner wrote: “In any case she was a person of the family. I
was immediately struck by her beautiful appearance and character”;
then the petitioner adds with a lively voice: “Concepta presented herself
to me as a pleasant, good and trustworthy person”; “We even had
manifestations of affection before the marriage also because of mutual
physical attraction”; and finally about married life: “We even had
manifestations of affection before the marriage because it gave way
also to mutual physical attraction,” and finally about conjugal life: “We
had even complete sexual relationships” and “At the beginning our
common life was sufficiently good but until the end of 1998” ... and so on.

Therefore, Cyrus certainly did not see in Concepta only the so-
called 'care-giver' quality, but - as is proper - a beautiful woman with a
pleasant disposition, good character, namely everything that represents
an individual of a rational nature, that is, “a person”; in fact, Cyrus led
Concepta to the altar, he had intimate relationships with Concepta – we
do not know what kind – he lived and sojourned with her. Then we find
several things in the first deposition of Cyrus, which are then – like
circumstances - changed. For example: “Concepta tried to salvage the
relationship [...] I went back to her, but I again realized that Concepta
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did not care for me and I decided to definitively terminate the mutual
relationship and I separated the same December of 1999.” But then “I
did not try reconciliation because I realized that Concepta did not have
the qualities which I was made to believe she had.” As the ancient saying
goes, love is blind and Cyrus, blinded by love, saw nothing.

The petitioner – in passing – says nothing about the dogs, which
in turn had such an importance in this case, that they impeded
consummation, as Cyrus claims.

In fact, we read in the man’s second deposition: “In two years I
succeeded only one night to convince her to leave the dogs outside
the door, but without success, as for the annoyance it was  awful”;
“Common life [...] became unsustainable also because of the presence
of the two dogs.” “Not being able to support both older folks [in his
mind Cyrus is young!] and the dogs” and furthermore, when the judge
questioned, Cyrus responded with full and rounded voice thus: “We
never had intimate relationships, also because the dogs were all over
and always between the two of us.”

Therefore, the reaction was not directed toward Concepta, who
did not have the desired quality, but against the dogs. As noted above,
Cyrus is in fact fighting with self, because at first he decided about the
ardent relationships, then he says in clear terms that he never had
intimate relationships during conjugal life because of dogs, that protected
Concepta’s virtue.

12 – Then, Concepta, who was always constant in her
depositions, was questioned. As to the relationship before marriage,
the respondent says as follows: “Cyrus never told me that he wanted
to marry me because he needed above all a person who would assist
him during his old age. He always told me that he was madly in love
with me and I married him because of this. If he had told me that he
needed someone to help him more than a wife, I would never have
married him. I repeat that I categorically would not have married him
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if he was looking for help from me. He married me because he was in
love with me.”

And this is truly credible. In fact, why would Concepta, who
was already looking after her parents, marry Cyrus? She then adds:
“The seven or eight months of the engagement between us was
peaceful”; “Before marriage, we had normal manifestation of affection
between us, but before marriage we never had sexual intimacy between
us and on this point we both were in agreement.” After the marriage,
Concepta firmly says: “During the honeymoon we did not consummate
the marriage, nor did we consummate it during the entire period of
conjugal life.” When asked by the judge she states: “Cyrus was not
successful in having erection and he was never successful during our
conjugal life.” And, as we saw above – Cyrus confirmed this.

With respect to conjugal life – and about Cyrus’s vitality –
Concepta describes as follows: “He liked to play cards and at times
he would go out and stay out until late at night to play with his friends”;
“We rapidly began to be distant even though I tried to be attentive and
affectionate in my dealings with him. I thought that I cooked for him a
special menu because he did not like, or did not like that much, the
things I prepared for my parents”; “During my conjugal life Cyrus
never complained about how I treated him. I always treated him very
kindly, I was always attentive to him”; “I became aware of this story
about the lack of my assistance in his relationship for the first time
when I read the petition to my greatest surprise.”

13 – If we carefully weigh the testimony of witnesses, we do not
find the error in the quality directly and principally intended.

And indeed, the witnesses introduced by the petitioner diligently
repeat almost word for word: “Indeed, I expect Judges and witnesses
to act not only without any fear but also with some hope of delight”
(Cicero, Pro Caelio, 28.66). First of all, the sons of Cyrus were
heard, and we do not have to say anything except that they are obviously
witnesses of the petitioner, and they express their opinions without
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any factual support; and moreover all children were influenced right
from the beginning of the relationship before the marriage and were
obviously prejudiced by their opinion.

In fact, Humberto, son of Cyrus, confesses: “I was present on
the day of the wedding even though I was not invited by the spouses
because, during that time, there was some tension with Concepta in
so far as we children noticed that she had some difficulty in her
relationship with us.” Maria Helena, daughter of the petitioner confirms:
“I came to know that they were going to marry only after they had
already promised and the date of the marriage was already fixed.
Already the relationships had begun to be tense, because we the
children began to notice that there was no sincerity on the part of
Concepta, but my father would not want to listen to all that”; “On the
day of the wedding I went even though I was not invited”; “I am
certain that Concepta wanted to marry my father only for economic
interest and that she had cheated over the fact that she was ready to
help him.” Cajetano, a friend of Cyrus, begins as follows: “I don’t
believe in God and do not go to Mass”, this is the minimum best for a
diploma of credibility, nevertheless he adds: “I saw Concepta once
before the two married.” This is more than enough!

Alberto, another friend, was heard during the trial, and we must
repeat his words, because they are so plain and subtle that they put
us, who are of such a canonical knowledge, to shame – inexperienced
– “Cyrus was looking for these qualities in a prevalent manner with
respect to her very person.” The witness said in passing: “I had known
Concepta a little before the marriage [...]. I would not have known
Concepta to say anything because I had seen her only a few times.”

14 – Then the witnesses, neighbours and friends, of the
respondent were heard. Maria, respondent’s cousin said this: “At the
beginning of 1997, Cyrus went to see Concepta and he said to her
that he was in love with her and wanted to marry her [...]. In fact, a
reciprocal affection between the two of them was born.” Fortuna, a
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friend of the respondent, adds: “Concepta always told me that Cyrus
loved her very much, but she never told me that Cyrus was engaged
to her because he was looking for a determined quality, such as, for
example, assistance in his old age. Concepta, you see, is a beautiful
lady therefore she would never have married to become a chambermaid
of Cyrus. There was love between them”; “I saw them happy during
engagement and even after the marriage.” Rosalba, sister of Concepta,
therefore a cousin of Cyrus’ first wife, testifies as follows: “At a certain
point Cyrus began to court my sister with a lot of attention and the
two got engaged”; “I think he wanted to have a family and, therefore,
he went out with my sister. I am not certain he was looking for
something in particular in Concepta”; “Their engagement was always
serene and calm and it looked as if they wanted the best for each
other.” Just a few notes about the mind of Cyrus’ children, which is of
great importance with respect to their – little – credibility: “The
relationship between Cyrus and his children was rather tense; I heard
them being called ‘delinquents’ and ‘scoundrels’. The children of Cyrus
approved the engagement with Concepta at the beginning. Then when
the wedding approached his children did not approve of it, so my
sister, in order to keep them quiet, asked to marry with the division of
goods.” Then Dolorosa, a friend of the sister, spoke in plain words as
follows: “He always wanted to be engaged to Concepta because she
was young, beautiful and had so many qualities of dedication which
pleased him very much [...] Concepta told me that Cyrus seemed like
a loyal person the way when he was courting her and he was very
much in love with her.” As to the love between the parties before the
marriage, also Anna, sister of the respondent, spoke as follows: “When
Cyrus told her that he was interested in marrying her, Concepta thought
to have found in him a person who had truly loved her and for this
reason she married him”; “The two of them visited each other for four
or five months and I saw them very much in love. Cyrus, straight
away, seemed to me like a gentleman the way he was in love for
Concepta.”
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At this point it is necessary for Us to interpose a few things: the
words “he was in love like a high school kid” are in fact every-day,
that is, common words; the Notary was the only one who manifestly
used the same words. Nothing more, no “swearing in” was done,
according to Our judgement. Here is what Concepta said: “If these
persons have declared during the trial that Cyrus was courting me and
‘he looked like a high school kid’ is because these words are repeated
at home and the concepts are expressed casually, but they
corresponded to the truth.”

15 – Finally, the testimony that is of great value to Us. It is in fact
of an exceptional witness, the priest, the parish priest who assisted at
the wedding,that is R.D. Salvatore S., who begins: “I have known
Cyrus for so many years and I have also known his first wife who was
a true saint.” Then he says in a loud voice: “From the interrogations I
made before the marriage, I can report that according to my opinion
he married primarily the person of Concepta, that is, he did not look
for in her in a direct and principal manner the quality which might be
available to assist him in his old age. Rather the logical consequence
was that Concepta would do even this, but because the two truly
wanted good and wanted to celebrate a true marriage.”

The following words have great importance, including the weak
credibility of the petitioner’s witnesses: “[Cyrus] told me that he wanted
to marry her and I was happy to celebrate their marriage despite the
fact that I knew that his children did not want him to celebrate this
marriage, but I do not remember the reasons for their opposition. I
had to meet with these boys to convince them that it was good that
their father marries and I had to convince them that their father had
taken that step.”

It is necessary to have a few lines to render the matter more
clear: this testimony certainly had significant effect on the sentence of
the first grade, and this is not at all surprising: the priest openly denies
that Cyrus had led Concepta to the altar because of some special
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quality of the woman. For this, the priest tried his best to have the
parties celebrate their wedding, which certainly stand for the validity
of the marriage. In fact, why would the priest contend for a null
marriage? Why would he be happy to assist at marriage? For this,
why would the witness – today – lie gratis to the judge who was
questioning him?

The advocate of the petitioner R.D. Salvatore tried to polish the
testimony: “Thus far the opinions (‘according to me’), turn into
declarations ‘without middle terms’. But – in a whisper – we repeat
that only God knows what is inside. The Parish Priest, who is not
God, as everyone makes his/her own ‘opinions’ can express only those
matters, which – indeed – are based on the facts in this case, that is to
say, over the questions, which the Pastor used before the wedding.
However, what the Pastor says 'is in complete agreement with the
petitioner,' we certainly cannot concede in the least.

In fact, we may read even less with Mario, the petitioner’s son,
in his deposition in the second grade: “During this time I saw my father
very preoccupied with his relationship with Concepta. I noticed that
he was emotionally quite bound up by this lady” and about the cause
of break up: “My father [...] explained to me his uneasiness over the
situation which he was living in the house with the woman; I also recall
that my father confided in me about some behaviours of Concepta
which concerned a couple of dogs which she herself had and which
objectively appeared to be rather grave [...] my father told me that
sometimes she carried the dogs into bed with them [...] In our
conversations which I have mentioned, my father, when he tried to
explain to me the reasons because of which he had left the conjugal
home, replied to me that the expectations, the hopes and the reasons
because of which he had married Concepta, had been verified that
they all remained unfulfilled. I recall that my father had confided in me
that Concepta had betrayed him, he also told me that his wife was
often absent from home and he was looking for her via the phone.”
Therefore, Cyrus left home because of neglect of obligations of marriage
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on the part of the woman, but certainly not due to absence of any
desired qualities, about which he said nothing to his son.

16 – Above all, the opinion of witnesses about the “evidence”
concerning the desired quality: “the quality of being available” is only a
judgement, but it makes us more certain that Cyrus never disclosed his
will to his little children. Otherwise, why to talk about the “evidence?”

Interrogation, in passing (“It was not evident that Cyrus was
marrying because he needed to have a woman close by to take care
of him like his wife?”, n. 3 a-d), is perhaps suggesting a response.

Then, the Pastor R.D. Slvatore S. was heard again, and he
repeated again the same things and responded to the question under
n. 3 a-d: “It does not seem clear to me” (3.a); “As far as I remember
during the pre-marriage conversations with the two of them this never
came up and it appears that they would not have talked about
assistance to each other except for their parents” (3, b); “Probably it
was, but it does not appear to me” (3.c); “I reply as I have done to the
letter b, this choice does not exist” (3.d).

As we have already noted above, Concepta was heard twice
before the Rota. In her first testimony, without the presence of her
advocate, Concepta describes the man’s impotence to copulate, but
adds: “The physical condition of the petitioner, whether during the
period before the marriage, or during the successive period, were
excellent.” After this examination, Concepta was heard again, but she
did not say anything new: “I confirm that effectively prior to marriage
Cyrus had never told me that he was marrying me in order to have
care, to be looked after. If he had told me such a thing I would never
have married him.” Which is truly credible.

17 – These things being so, without doubt the disagreements
between the spouses and the breakup of common life must be attributed
to the circumstances which came about after the marriage and these
certainly do not confirm the error in a quality of the respondent directly
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and principally intended; and after a careful examination of the
procedural records, the following emerge clearly:

1) There is no foundation of the cause: there is no quality intended
over the person; the so called “quality of availability,” which the
petitioner and his witnesses do not find anywhere, is only an end
of marriage, and it pertains to the essence of marriage, as God
instituted it: it is mutual  assistance which we find already in the
book of Genesis. In sum, it is a motivating cause, which certainly
does not void a marriage.

2) That Cyrus chose Concepta only for the woman’s “quality of
availability,” whatever that may be, which may be intended before
the person, has not been proven. On the contrary, it is proven that
not only through the depositions of several witnesses but also
through the very words of Cyrus, that the petitioner was incensed
by love, because of the woman’s beauty, for Concepta’s excellent
manners, due to the bride’s pleasant natural quality, due to the
woman’s human nature, due to Concepta’s kindness. For this,
because Concepta was a cousin of his deceased wife, Cyrus hoped
the woman would be acceptable to the children born of the previous
marriage. With respect to all these matters, the best witness among
several other witnesses, who is indeed exceptionally more credible,
is the parish priest, who assisted at the wedding.

3) There is indeed no criterion of reaction; as is evident from the
records, Cyrus left the home for various reasons: dislike toward
Concepta’s parents, disagreements with Concepta’s sister, moreover
the woman’s dogs, which were present everywhere, not excluding
the marriage bed, and as a result, they interfered with the
consummation of the marriage, and due to the man’s suspicion;
Cyrus openly confided all these things in Mario his little son.

4) The witnesses introduced by the petitioner fall under two classes:
those who evidently support Cyrus and those who know nothing
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useful to say. Petitioner’s little children, except Mario, are counted
under both categories.

5) Cyrus contradicts himself in several places, especially where he
speaks of the non-consummation of the marriage.

Therefore, the accused ground does not have any foundation.

18 – After explaining properly everything both in law and in facts,
we the undersigned Prelates Auditors of the Turnus, declare and
definitively pronounce responding to the proposed doubt:

Negatively, that is, there is no proof of nullity of marriage in
the case on the ground of error of quality in the respondent on the
part of the petitioner.

Given in Rome, at the seat of the Tribunal of the Roman
Rota, on January 20, 2012.

Pius Vitus Pinto, Ponens
Iordanus Caberletti

Jair Ferreira Peña


