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Sentence coram Defilippi,
December 5, 2012, (Verona, Italy)1

Exclusion of the Good of the Sacrament
(can. 1101, §2)

1 – The Facts
1 – Valerio and Veronica met during the year of 1989 and fell in

love and began a friendly relationship. And this relationship led to
their engagement. In fact, some months later, with mutual agreement,
the young people started living together in Valerio’s home as if they
were married. There were altercations between the young people
and, with pressure from the woman, there was even an interruption of
the relationship for a brief period. Finally, they decided to contract
marriage and its celebration should have been in September of 1993.
However, according to the will of the man, who stated judicially that

1 Sentence c. Defilippi, December 5, 2012, (Verona, Italy). English trans. by Rev.
Augustine Mendonça, JCD. Translated and published with permission of the
Dean of the Roman Rota.
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he was uncertain about contracting marriage with the respondent, the
wedding was postponed almost by a year. Therefore, the marriage
was celebrated on 5 September 1994 in the parish church dedicated
to Holy Mary of the Assumption, within the confines of the Verona
Diocese. At the time the groom was twenty-nine years of age and the
bride was almost thirty-one years of age.

Conjugal life, although it was happy due to the birth of a child,
became unhappy because of worsening disagreements between the
parties. Finally, when the man discovered the woman’s extra-marital
love affair with a common friend of the parties, there was definitive
separation. And this separation was confirmed in March of 1997 by
what is known as mutual consent by the Civil Tribunal of Verona. And
the same Tribunal finally declared also the sentence of divorce in March
of 2006.

2 – Finally, Valerio, by his petition presented on 21 March 2007
to the Regional Tribunal of Triveneto, which was competent by reason
of the place of celebration of the marriage and of the domiciles of both
parties, accused the marriage of nullity according to can. 1101, §2,
that is, due to exclusion of the good of sacrament on his own part.

After admitting the petition on 23 April 2007, the tribunal
approached determined the terms of the controversy according to the
man’s request. The instruction of the cause was completed through
the hearing of the parties and witnesses. However, the respondent,
who had declared 'she remits herself to the justice of the Tribunal,' in
fact opposed the alleged nullity of the marriage, and failed to introduce
her witnesses. After completing everything that was needed to be done,
the Tribunal of the first grade issued an affirmative sentence of the first
grade on 24 November 2008.  And this sentence, together with other
judicial acts, was ex officio sent to the Appeal Tribunal of Insubre. At
this tribunal the cause was dealt with in a preliminary manner in accord
with the norm of can. 1682, §2, and was admitted to an ordinary
examination in the second grade.
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Therefore, the terms of the controversy were determined
according to the following formula: “Whether the decision of the first
grade must be confirmed, that is, whether there is proof of nullity of
the marriage contracted in the diocese and province of Verona, in the
parish of Holy Mary Assumed into Heaven, on 5 September 1994,
by Valerio and Veronica in accord with can. 1101, §2, on the ground
of exclusion of the indissolubility of the bond on the part of the man
petitioner in the cause.” A supplementary instruction of the cause was
completed through a new examination of the parties.

Finally, after the acts were formally published and all other
requirements of law were properly completed, the tribunal of appeal
pronounced a negative decision on 27 May 2010, thus reversing the
decision of the tribunal of first grade.

The man did not keep quiet. He interposed an appeal to Our
Apostolic Tribunal. Therefore, by the decree of the Dean a Turnus
was properly constituted on 9 November 2010.

After completing what must be done first, according to the request
of the Advocates of the petitioner, having heard the defender of the
bond, the Ponens defined on 26 January 2011 the terms of the
controversy according to the following formula: Whether there is proof
of nullity of marriage in the case due to exclusion of the good of
the sacrament on the part of the man petitioner, in the third grade
of jurisdiction.

Some supplementary instruction of the cause was followed by a
new judicial interrogation of  the petitioner and of one witness. Then,
because the Ponens John G. Alwan was promoted to episcopal dignity,
the present Ponens was substituted in his place by the Most Rev.
Dean. Finally, after the acts were properly published, it is now time
for the discussion of the cause, with the intervention of the Advocates
of the petitioner and of the depute Defender of the Bond, while the
respondent did not intervene in the discussion of the cause. Therefore,
today the cause is placed before the Undersigned for defining in the
third grade of trial according to the doubt presented above.
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2 – The Law
3 – In contracting marriage, adequate capacity required on the

part of those marrying by both natural and positive law is supposed;
there is, so to say, a dynamic interaction between the subjective consent
of those marrying and the institute of marriage, in its objective entity
whose determination is not within the human power.

On the one hand, one must emphasize the importance of personal
consent of those marrying as the sole, absolutely necessary and
inderogable efficient cause of marriage in facto esse: “The consent
of the parties, legitimately manifested between persons qualified by
law, makes marriage; no human power is able to supply consent»
(can. 1057, §1). And this consent is 'an act of the will by which a man
and a woman mutually give and accept each other through an
irrevocable covenant in order to establish marriage' (can. 1057, §2).

On the other hand, marriage, as they say in facto esse, to which
consent of the parties is directed, shows its own objective structure,
and this distinguishes it from all other institutions. Indeed, with respect
to its objective constitution “no longer depends on human decision
alone,” because “God himself is the author of marriage and has
endowed it with various benefits and with various ends in view” (Const.
past. Gaudium et spes, n. 48). And this had been solemnly declared
already in the Encyclical Letter Casti connubii: “let it be repeated as
an immutable and inviolable fundamental doctrine that matrimony was
not instituted or restored by man but by God; not by man were the
laws made to strengthen and confirm and elevate it but by God, the
Author of nature, and by Christ Our Lord by Whom nature was
redeemed, and hence these laws cannot be subject to any human
decrees or to any contrary pact even of the spouses themselves” (Pius
XI, Encyclical Letter, Casti connubii, December 31, 1930, in AAS,
22 [1930], p. 541).

Consequently, “on the one hand, the will of the Creator already
circumscribed from the beginning the institution of marriage and defined
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the specific relationship between a man and a woman and distinguished
it from all other relationships. On the other hand, the will of those
contracting [...] must flow together into one and the same marriage
constituted by the Creator God, otherwise the will would be concerned
about something other than marriage (cfr. I. De Lugo, De iustitia et
iure, disput. XXII, n. 361)” (sent. c. Sable, January 31, 2008, Brescia,
A. 16/08, n. 3).

Therefore, although the choice of status of conjugal life, the choice
of the partner with whom the conjugal status is intended to be put into
action and the manifestation of consent by which marriage is constituted,
depend solely on the free decision of the spouses; but “the nature of
marriage is completely subject to the freedom so that if a person marries
once, he or she is completely subject to its divine laws and essential
properties” (Encycl. Letter Casti Connubi, loc. cit.). Consequently,
as the Supreme Pontiff Paul VI recalled: “For, when the spouses give
their free consent, they enter into and make themselves part of an
objective order or ‘institution’ that transcends them and does not in the
slightest depend on them as far as its nature and special laws are
concerned” (Paul VI, Allocution to the Roman Rota, 9 February 1976,
in AAS, 68 [1976], p. 207). Moreover, it happens that “once the consent
has produced its juridical effect, it automatically becomes irrevocable
and lacks power to destroy what it created” (ibid., p. 206).

Therefore, in order to contract a valid marriage, those marrying
must accept all the ends of marriage and all its essential properties,
although the distinct acts of consent are not necessary for every single
end and property. That is to say, in order to constitute marriage it is
not necessary on the part of those marrying to consider all its objective
essential elements and properties individually, directly and explicitly,
but it is sufficient that all are at least implicitly included by them in the
will to contract marriage with a right intention, without excluding any
of the essential constitutive elements of marriage and without excluding
any of its essential properties.

Sentence coram Defilippi
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4 – However, because the self-gift of those contracting marriage
is mutual, that is, between this man and this woman, it is necessary
that the will of each one is manifested according to the legitimate form
through words or external signs. Furthermore, usually in human
relationships fidelity must be manifested through words and signs used
by a person to manifest what is in his/her mind, especially when it is a
matter of very grave importance, such as marriage, which produces
consequences for one’s entire life. For this reason, over and above
the general principles governing the presumption of validity of any
correctly placed juridic act (can. 124, §2) and the favour of law which
marriage enjoys (can. 1060), the Supreme Legislator of the Church,
while dealing more closely with the matter we are presently dealing
with, declares this presumption of law as follows: “The internal consent
of the mind is presumed to conform to the words and signs used in
celebrating the marriage” (can. 1060).

Nevertheless, if in a certain case the marriage consent is really
lacking, the same Supreme Canonical Legislator, in conformity between
the juridic condition and objective truth about the status of persons,
provides much for the salvation of souls: 'which must always be the
supreme law in the Church' (can. 1752); consequently, he determined
also: “If, however, either or both of the parties by a positive act of the
will exclude marriage itself, some essential element of marriage, or
some essential property of marriage, the party contracts invalidly” (can.
1101, §2). In this case, there is simulation of consent “because there
is deformity between the will, which is the internal faculty of the agent,
and the external manifestation is done through equivalent words or
signs” (sent. c. Caberletti, June 12, 2003, in RRT Dec., 95 [2003], p.
365, n. 3), or: “something is done and something is simulated as being
done” (Ulp., Dig. 14, 9).

And the act of simulation, as understood from the reported text
of can. 1101, §2, can be either total (if marriage itself is positively
excluded), or partial (if some essential element of marriage or some of
its essential properties), so that the one marrying, although might want
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some kind of marriage, wants it only according to personal
determinations, which objectively differs from the divine disposition
about marriage. In fact, marriage cannot exist without being endowed
with all its essential characteristics [namely, its elements and properties],
by which it is known in Revelation; consequently, all other species of
quasi conjugal union, that is, pseudo-matrimonial figures, cannot be
accepted and acknowledged by the Church as valid.

5 – From the reported words of the Code, simulation of consent
occurs through a positive act of the will. For this reason “three elements
are required: a will, therefore not the intellect and its specific emanations
like, for example, ideas, opinions, errors, etc.; – an act, that is, a
transition from inertia to motion, that is, from passivity of the will into
action. This will is distinguished by inclination, by a habitual will, by
the form of mind; – positive, not negative, to will not, not simply a
lack of intention, but not necessarily actual, because for our purpose it
is sufficient that the act is virtual (that is, supporting the power of the
act, expressed and not revoked); even an implicit act is sufficient»
(sent. c. Bottone, March 11, 2004, in RRT Dec., 96 [2004], p. 200,
n. 7). For, “in the positive order not only an explicit act, but also an
implicit act remains, although its substance does not appear directly
and immediately in the manifestation of the reason for acting on the
part of the contractant him/her self, but it is hidden in the bosom of the
same manifestation (cfr. sent. c. Sabattani, October 29, 1963, in ibid.,
55 [1963], p. 706, n. 3)” (sent. c. Stankiewicz, January 26,  2001, in
RRT Dec., 93 [2001], p. 96, n. 8). Therefore, “an implicit act of the
will differs essentially from the so-called interpretative will, because
the latter was totally lacking at the moment when the juridic act
originated, while the former was really, although included in another,
was present and was intended” (sent. c. Caberletti, December 17,
2004, in ibid., 96 [2004], p. 897, n. 5).

6 – However, what pertains properly to the exclusion of the
good of the sacrament, we must point out, in the case, we are dealing
with partial simulation of consent due to exclusion of one of the essential
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properties of marriage. For, the Second Vatican Council, while
repeating the immutable teaching of the Church, declared as follows
in its Pastoral Constitution, Gaudium et spes: “The intimate union of
marriage, as a mutual giving of two persons, and the good of children
demand total fidelity from the spouses and require an unbreakable
unity between them” (n. 48). Likewise, genuine mutual conjugal love,
“endorsed by mutual fidelity and above all consecrated by Christ’s
sacrament [...] is indissolubly faithful, and hence excludes both adultery
and divorce” (n. 49).

In view of the serious doubts about the future marriage, Martino,
a friend of the petitioner, expresses this opinion according to which “if
the situation were not to improve and settled in the future, he would
always have the possibility of terminating even after his relationship
with Veronica.” Atilio, a friend of the petitioner, did not declare any
differently.

And more recently the Catechism of the Catholic Church
confirms: “The love of the spouses requires, of its very nature, the
unity and indissolubility of the spouses’ community of persons, which
embraces their entire life: ‘So they are no longer two, but one flesh’
(Mt 19, 6)” (Catechism of the  Catholic Church, Libreria Editrice
Vaticana, Città del Vaticano, 1997, p. 604, n. 1644).

We may also have recourse to the authority of St. Thomas
Aquinas, “the indivisibility, which the sacrament brings about, pertains
to the marriage by its own nature; because from the fact that through
conjugal covenant the spouses mutually give to each other in perpetuity,
it follows they cannot be separated; and therefore a marriage cannot
be found without inseperability; but it is found without fidelity and
offspring, because the esse of a thing does not depend on its use»
(Commentarium in IV Sententiarum, dist. XXXI, q. 1, art. 3, in
c.). Therefore, the present Code, relying on the juridical and legislative
inheritance of 'Revelation and Tradition' (Apostolic Constitution,
Sacrae disciplinae leges, through which the New Code was
promulgated on January 25, 1983) declared: “The essential properties
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of marriage are unity and indissolubility, which in Christian marriage
obtain a special firmness by reason of the sacrament” (can. 1056).

The indissolubility, as an essential property, “concerns and touches
upon all marriages, without excluding natural law” (sent. c. Funghini,
June 5, 1996, in RRT Dec., 88 [1996], p. 436, n. 2), although for
Christians it obtains firmness by reason of it being a sacrament, as
John Paul II reminded Us “The further reinforcement [i.e., of the
essential properties] obtains in Christian marriage by virtue of the
sacrament is based on the foundation of natural law that, if removed,
would make incomprehensible the very work of salvation and elevation
of conjugal reality that Christ effected once for all” (Pope John Paul
II, Allocution to the Roman Rota, January 28, 2002, in AAS, 94 [2002],
p. 342, n. 3).

Simulation of consent on the ground of exclusion of indissolubility
occurs when someone, while contracting marriage, in fact wants this
to be dissoluble, that is to say: reserves to self the faculty to recover
full freedom. And this can happen not only if the intention to break the
bond is absolute, but also (as it frequently happens) if the will to break
the bond is conditional or hypothetical, that is: “should the situation
require”, namely: if an unhappy relationship with the partner is foreseen.
Certainly, the parties (or at least one or the other party), “intend to
contract a true marriage, but, they make it dependent upon  the experiment
of life, whether [...], they would remain perpetually in the union
undertaken” (sent. c. Huber, July 8, 2009, Rimini, A. 94/09, n. 5).

However, even in this case, the act of will, by which consent
might be vitiated, is absolute, that is, “we are not dealing with a
hypothetical act of the will, but only the circumstance in which the
subject intends to dissolve the bond’ (sent. c. Caberletti, April 10,
2003, in RRT Dec., 95 [2003], p. 225, n. 7). For, marriage is
understood as dissoluble in different ways; while only the rupture of
marriage is conditioned or hypothetical, which depends on an event,
when it is verified, the one marrying, in fact dissolves the bond.

Sentence coram Defilippi
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Therefore: one who retains the faculty to break up the bond, if some
feared circumstance occurs, it destroys, already in its origin, the consent
that was given.

7 – The proof of any simulation of consent (therefore, also of the
exclusion of indissolubility), by its very nature, is difficult. For, we are
dealing with an internal act known to God alone and contrary to the
externally manifested act when the marriage was celebrated; while it
has been frequently declared in CIC the presumption is for the validity
of marriage (cfr. cann. 124, §2; 1060; 1101, §1). But the proof,
according to the criteria received from traditional jurisprudence, is
possible, “if certain things concur: confession of the person simulating,
either judicial, or (particularly) extra-judicial made at an unsuspected
time, confirmation of trustworthy witnesses, appropriate cause for
simulating, antecedent, concomitant and subsequent circumstances”
(sent. c. Bottone, December 5, 2003, in ibid., p. 755, n. 7).

Nevertheless, what schema should be applied to the case, about
what the decision must be made, because we are dealing particularly
with a question of fact: and every fact has its own history, dialectics,
persons and unique circumstances. That is to say: the case must be
examined according to the concrete and existential condition in which
the person was involved at the time of marriage, to whom the simulation
of consent is judicially attributed. Moreover, in this kind of causes,
which “are generally indicative” (sent. c. Palestro, May 18, 1988, in
ibid., 80 [1988], p. 299, n. 7), we must note that the truth must be
derived not out of one or another element, but out of all proofs
presented, considered together, which can be logically explained only
by admitting the alleged simulation of consent.

The means of proof should lead to it so that 'from the acts and
the proofs' springs forth 'moral certitude in the mind of the judge' (can.
1608, §1), “concerning the matter to be decided by the sentence”
(ibid.).
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8 – It is certainly up to the judge, after having diligently weighed
all proofs “according to his own conscience” (can. 1608, §3), to
conclude with moral certitude whether the nullity of marriage is proven
on the alleged ground.

And this weighing must be done diligently and without prejudice
in mind, also to safeguard the spirit of the present Code, which “could
be considered more humane, that is to say, it extends greater respect
for a human being and for human dignity” (M.F. Pompedda, Decisione-
sentenza nei processi matrimoniali: del concetto e dei principi
per emettere una sentenza ecclesiastica, in idem, Studi di diritto
processuale canonico, Milano, Giuffrè, 1995, p. 184). For, “[the] norms
codified in the Code of 1983 reflect a tendency toward greater respect
for the person as a whole, in the profound humanity of the person. The
development represents respect founded on genuine ‘charity’ (ibid.).
Therefore, ‘we may certainly be a long way from the prescript of art.
117 of the Instruction Provida Mater: “The judicial deposition of the
spouses is not apt to constitute proof against the validity of marriage’”
(M.F. Pompedda, “Verità e giustizia nella doppia sentenza conforme,”
in AA. VV., La doppia conforme nel processo matrimoniale, Studi
giuridici – 60, Città del Vaticano, LEV, 2003, p. 15).

Moreover, those who approach an Ecclesiastical Tribunal “moved
by the exclusive reasons of conscience, know well that they would
not enjoy a judicial pronouncement of a tribunal of the Church based
or founded on assertions that do not correspond to the truth” (ibid.).

For this reason, “in order to exclude – as far as possible – every
divergence between the truth verifiable in the process and the objective
truth known by a correct conscience” (Congregation for the Doctrine
of Faith, Letter dated September 14, 1994 to the bishops of the
Catholic Church about the reception of Eucharistic Communion by
the faithful who entered into a new marriage after divorce, in AAS, 86
[1994], p. 978, n. 9), [the following must be considered]: if it is
generally stated with respect to ordinary contentious trials: “in causes
[...] which concern public good, judicial confession and declarations
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of the parties, which are not confessions, can have probative force.
The judge must evaluate this together with other circumstances of the
cause,” but [the judge] cannot attribute full force to them “unless other
elements are present, which expressly corroborate them” (can. 1536,
§2). However, as to what pertains properly to causes of nullity of
marriage, it is further declared: “Unless there are full proofs from
elsewhere, in order to evaluate the depositions of the parties according
to the norm of can. 1536, the judge, if possible, is to use witnesses to
the credibility of those parties in addition to other indications and
supporting factors” (can. 1679).

Therefore, the judicial declarations of the alleged simulator must
be weighed in light of his or her credibility. To sift this through extrinsic
criteria of credibility are not to be rejected, namely those which are
derived from testimonies particularly of priests or of truly trustworthy
witnesses. Moreover, the intrinsic criteria of credibility are of great
importance, whether as judicial declarations, considered in themselves,
they stand out as reliable or unreliable, coherent or incoherent (cf.
can. 1572, 3o), or as declarations that are in agreement with or differ
from the concrete facts or circumstances. For, facts can be more
eloquent than words. Consequently, “the circumstances which
precede, are concomitant and subsequent to the celebration of
marriage, which render the alleged simulation possible and credible”
(sent. c. Stankiewicz, February 26, 1999, in RRT Dec., 91 [1999], p.
111, n. 23), or all concrete indications must be considered.

The salvation of souls mentioned in can. 1752 certainly demands,
or more correctly, imposes on the judge the reported diligence and
equity. Certainly, “the office of a judge in this kind of causes is without
doubt very difficult” (sent. c. Bruno, May 30, 1986, in ibid, 78 [1986],
p. 356, n. 9). Nevertheless, “it would be forbidden if a judge, whose
knowledge, prudence and equity are invoked in administering justice,
were to shun his/her function (responsibility) and, due to fear of making
an error, easily [...] or turn his/her mind to can. 1060 of the New
Code. Moreover, in pronouncing a sentence, absolute or mathematical



257

certitude is not necessary but moral certitude is sufficient which, if on
the one hand, is distinguished from simple probability, because it does
not admit positive and prudent doubt, on the other hand, it does not
exclude all prudent fear of making an error” (ibid. pp. 356-357).

3 – The Argument
9 – In our case, we have to render our judgement after two

disparate sentences pronounced for the nullity of marriage by the
Tribunal of Triveneto in the first grade, and for the bond by the Appeal
Tribunal of Insubri. In the present grade of trial some supplementary
instruction of the cause was done through a new judicial questioning
of the petitioner and one of the witnesses, who was already interviewed
by the tribunal of the first grade. From this supplementary instruction
of the cause, some elements were obtained. And these seem to favour
the petitioner’s argument, at least with respect to clarifying the remote
cause of simulation.

The difficulty to pronounce a decision on our part, besides the
very nature of the ground of nullity we have to deal with, arises both
from the fact that the respondent, although she admits some favourable
circumstances, does not confirm the thesis of the petitioner, and from
the fact that the witnesses introduced by the petitioner say very little
about his extrajudicial confession with respect to the exclusion of the
indissolubility of the bond.

Therefore, in our case, in order to perhaps corroborate the
strength of judicial declarations of the man, as did the advocates of
the petitioner, a judgement about his credibility is most important.

The witnesses without doubt speak highly of the man’s credibility
[...]. However, this judgement, which has been expressed by the
witnesses, who are friends of the petitioner, is not of great importance
because in causes of this kind, generally the witnesses, who are
introduced by the petitioner speak well of his credibility, while, on the
other hand, the witnesses introduced by the respondent speak
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extremely well of her credibility. But in our case the respondent did
not introduce any witness, while the witnesses introduced by the
petitioner do not speak favourably about the woman’s credibility.
Anyway, even Rev. S. speaks favourably of the sincerity of the
petitioner: “I am able to state that Valerio is a sincere person, to the
extent that at times he may appear even naive.”

Moreover, because the issues between the parties concerning
matters of a civil and economic nature have already been resolved
through the sentence of divorce, it is inferred that the petitioner had
introduced this cause before the ecclesiastical tribunal in order to pacify
his conscience, that is, to contract marriage before the Church with
the woman with whom he has been living common life for some years
and from whom he already has a child. But he cannot ignore the fact
that he can pacify his conscience only if he presents before the
ecclesiastical judges according to the truth his conjugal relationships
and the intention by which he had decided to marry the respondent.
Otherwise, the tortures of his conscience would become worse.
Perhaps the indication of the genuineness of this cause is derived also
from the fact that the witnesses have said very little properly about the
extrajudicial confession of the petitioner against the indissolubility of
the bond, when they mention only those things they really know,
although in this way, at least from first sight, they present less efficacious
assistance in support of the argument of the petitioner.

10 – Finally, in order to deal with the merit of the cause, we must
first of all note that both the tribunal of first instance or the tribunal of
appeal had done nothing in defining the remote cause of simulation.
Nevertheless, if the acts are diligently weighed, one could then draw
out from the facts that the petitioner had received the usual Christian
education, which nevertheless had very little effect on his life. In fact,
the man practised very little culture of the Catholic Church, and what
pertains to matrimonial matters, he, without any scrupulosity of
conscience, had lived in a married style for several years with the
respondent before deciding to contract marriage with the respondent
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and he did not understand, because according to his mind, he had
already experienced the “substance” of the marriage in living together.
His very stubborn character and propensity to control everyone and
everything that are to be managed under his control, remotely provided
the fertile ground for the simulation of consent, as the respondent herself
reports: “[The petitioner] is a very strong person, secure and also full
of self, does not accept any compromise and I would define him as a
male chauvinist, in the sense that the woman whom he is very close to,
but even those who have to do anything with him, must submit themselves
to his will.” Therefore, because of such a character, the petitioner
could not tolerate matters to proceed according to his counsel, without
his strong opposition, even breaking the conjugal bond if the
contentions concerned conjugal life.

Without doubt, how the petitioner felt about the institute of divorce
was not explored before by the first and second instance tribunals. He
finally informed us during this grade of trial, explaining that he, even
from the unfortunate experience he had in his family due to prolonged
quarrels between his parents before they decided on definitive
separation, had considered divorce as a remedy for marriages which
have an unhappy ending because in those circumstances “it is not just
to keep alive a marriage which no longer has the reason to be.” For
the rest, as to the relationship of his parents that was filled with quarrels
is concerned, the petitioner himself informs us: “it was I who explicitly
insisted that they separate and put an end to the suffering of all. For
me the separation meant that each one exercised personal freedom to
build a new family with another person.”

11 – However, as to the proximate cause of simulation, it has
been highlighted by the testimonies of the petitioner and of his witnesses
that the prenuptial common living as if they were married was not
peaceful. As a result, cohabitation was interrupted due to pressure
from the woman. Finally, when the issues were resolved and the
celebration of marriage was decided, which should have taken place
in September of 1993, the invitations were already printed, the
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celebration of marriage was interrupted and delayed, and it finally
took place on 5 September 1994. The respondent herself confirms
the facts just mentioned, although she presents an explanation different
from those presented by the petitioner and by his witnesses. According
to the petitioner and his witnesses, Valerio was uncertain about
contracting marriage for a reason, because of which common life with
Veronica was lived out as if it was marriage even after the decision
was made for the celebration of the wedding. That meant he was
concerned about the outcome of the future conjugal life. On the other
hand, the respondent states that the man wanted to postpone the
wedding because he had declared 'he did not feel ready.' Moreover,
he was saying: “What is the sense of marrying when we are already
living together and it is just fine.” However, according to the respondent,
the man did not disclose his doubts and confusion before “over the
decision to marry.”

In this case, however, what has been declared by the petitioner
and his witnesses seem preferable. Moreover, even the respondent
notes about the reason for continuing prenuptial common living as if
married after the interruption was resolved: “We lived together, but
after a period of time, during which things seem to go better, everything
turned around like before. Valerio was reproaching me for not being
good enough, he did not consider me as a person [...]. I realized that
he had doubts about me, that he was uncertain because, in any case,
he was not completely satisfied with me.” And this is in fact confirmed
also from the behaviour of the man during the honeymoon, when
contentions had already emerged because, while the man felt the need
to return home, “to deal with problems related to business,” the
respondent “was trying to find a pretext of her being ill in order to
prolong the travel.” The respondent herself refers to what the petitioner
had reported as indications of his domineering and stubborn distrust:
“Already during the honey moon, precisely on the day of our return, I
was sick (certainly not feigning), but there was no way he could be
convinced to help me, he had to leave because he had his obligations.
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Only toward the end he decided to call the doctor [...]. His affirmation
according to which I might have feigned to be sick in order to prolong
the honey moon made me particularly sick.”

12 – As to the reason on the part of the man for contracting
marriage, nothing is really drawn from the testimonies concerning those
matters which he sensed with regard to the respondent.

On the contrary, at least with respect to the resolution of the
cause because of which he finally definitively decided to marry, the
reasons presented by the petitioner and his witnesses are entirely
accidental or psychologically rather weak, that is: the exhortations of
his father; a sense of responsibility toward the respondent, who had
sold the house together with her mother and also because of his sense
of loyalty toward the respondent due to recent death of her father.
Furthermore, there was at the same time even a need to respect
conjugal life as if married, which had already lasted for several years.

Also the respondent admits that the reason for marrying was
rather weak, at least on the petitioner’s part; namely: “It was not
possible to continue conjugal life to the bitter end. We married perhaps
more as a formality and because of insistence on the part of my father
in-law,” while “Valerio would have preferred to continue common life.”
Furthermore, Veronica states that the celebration of marriage had
rendered formally legitimate the decision about having a child as soon
as possible.

Therefore, although the cause for marrying was multiple, it was
not of such a nature that it would have been psychologically grave
enough to override the power of the cause for simulating, even when
the character of the petitioner is considered.

13 – There is perhaps some difficulty with respect to proving the
positive act of the will by which the man had really excluded the good
of the sacrament:

a) The petitioner certainly seems constant at least with regard to
the substance in his judicial declaration of such a simulation of consent
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in his three testimonies. In these testimonies he contends that he had
cherished the intention of terminating the future bond if things were not
to work out, as he was already scared of it during the pre-nuptial
period. In his first judicial interview, Valerio in fact declared: “Gradually,
as the day for the wedding was approaching closer my uncertainties
tended not to disappear, rather they became stronger. Although with
the hope that time would resolve these problems, I considered even
the possibility that this would not happen and therefore the marriage
that was already decided would not have a positive outcome. In that
case, that is, in case of a negative outcome of conjugal life, there is no
doubt, as I had effectively done, there would be recourse to divorce.”
And the petitioner confirmed this intention in his testimony of 8 February
2010: “By marrying I thought that if I were unsuccessful in having a
traditional family, I would separate, as it actually happened.” Although
he spoke of his intention to have recourse to separation, which does
not per se mean the dissolution of the bond, nevertheless, in view of
the fact that the man presented before the civil Magistrate his petition
as a recourse to have divorce in his mind as his presupposition so that
Valerio had declared in his third testimony: “For me separation meant
that each one used personal freedom to build a new family with another
person.”  Anyway, in this third judicial examination, the man limited his
intention to reject the perpetuity of bond under the hypothetical form,
although in fewer words: “If this ideal of a family were not to be realized,
conjugal union would not be sustainable.” In fact, the petitioner had
intended a family according to the custom of his elders, blessed with
offspring and in which case the wife would manage what pertained to
the family. However, in view of the complex pre-nuptial issues with
respect to building a happy family, the man had an intention to safeguard
himself should such a plan were not realized.

b) The respondent, on the contrary, denies having heard of the
intention to exclude indissolubility on petitioner’s part: “I never
overheard, even in his attitudes, the intention to marry with a reservation
to divorce in case of negative outcome of marriage.” In fact, “Valerio
never spoke to me about his doubts or perplexity over the decision
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we made to marry.” “I never heard Valerio expressing himself in a
manner favouring divorce.” But we have already noted from the
statements of the petitioner and of his witnesses and, in some way, of
the respondent herself, that the man had entertained doubts about the
happy outcome of their future conjugal life.

c) However, the witnesses, according to what they had more or
less already heard explicitly prior to the wedding, confirm what he
himself had judicially declared.

Perhaps, Titus says more explicitly than the petitioner himself
that he had heard of the intention of the petitioner to have recourse to
divorce if conjugal life was not happy: “Valerio certainly expressed to
me, even in an explicit manner, his doubts and his hesitation that Veronica
indeed would not be a right person to form a family. I recall particularly
a trip I made together with them, not more than a few months before
the wedding, in which Valerio and Veronica argued quite seriously. At
that occasion, Valerio confided in me and told me not only his perplexity,
but he added also that if Veronica failed to change he would not hesitate
to divorce [...]. Also subsequently, when the marriage was very close,
on several occasions, Valerio confirmed his perplexities.” In fact,
“Valerio, because I was his legal adviser, sought information from me
on how much the divorce would cost. He discussed this with me not
only before, but even as soon as he returned from their honeymoon.”

The above reported statements of the witness are confirmed in
his second testimony, in which he also adds the following: “Valerio
had suffered much from the conflict between his parents and I can
also say that this gave rise and consolidated in him a profound distrust
toward the characteristic of indissolubility of marriage [...]. I repeat
that this family situation had entrenched in him the conviction that a
marriage cannot last for ever. From this experience arose his decision
to consider divorce as a solution not only legitimate but also just when
two spouses are not going to be in agreement.”

There is some doubt about the complete genuineness of the judicial
declarations of this witness because he acted as Valerio’s advocate in
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the difficult civil cause of separation. During this process it was already
evident, due in fact to the pressure from the lawyer, that the decision
of the man to institute an ecclesiastical cause of nullity of marriage,
and in fact, on the ground of exclusion of indissolubility of marriage on
the part of both parties. But the cause of nullity of marriage before the
ecclesiastical tribunal was instituted on the ground of exclusion of
indissolubility only on the part of the man!

On the very day of the celebration of marriage and particularly
while going to church, petitioner’s mother had noticed “that Valerio
was not calm in making the decision to marry,” so that when asked
about “the state of his mind,” he gave the following response: “He
replied to me rather bluntly that he was already in it and he could not
look back. In the face of my perplexity over these expressions, he
said that anyway, should the marriage fail, he would send Veronica
back home and, as far as he was concerned there would be no change,
his life would remain the same as before.” Therefore: from this manner
of speaking, the man had revealed his mind to recover his freedom if
things were not to turn out well. And for this reason, according to the
witness, Valerio had entertained the intention that he was not bound to
spend his entire life with the respondent.

The same must be noted with respect to those matters reported
by Alberto, a friend of the petitioner, to the extent, due to doubts abut
the outcome of the future marriage: “the attitude of Valerio was the
following and he told me this even explicitly: “I will try, otherwise it
would mean that she will return to her home and I will stay here.”

In view of the serious doubts about the future marriage, Martino,
a friend of the petitioner, expresses this opinion, according to which,
“if the situation were not to improve and settled in the future, he would
always have the possibility of terminating it in the future his relationship
with Veronica.” Atilio, a friend of the petitioner, did not declare any
differently.
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Giovanni Dominico, also a friend of the petitioner, has said nothing
explicitly about the matter we are dealing with. However, he confirms
the serious doubts about the outcome of the marriage in which the
man was involved at the time of marriage and the reasons because of
which he could not back away from contracting the marriage.

As is evident, the witnesses, although they explicitly refer to very
little to directly confirm the exclusion of the good of the sacrament on
the part of the man, nevertheless present some elements concordant
with the judicial confession of the man. And their judicial declarations
fully confirm the indirect proof both with regard to clarifying the grave
cause of simulating, and with regard to explaining the cause of marrying.
In the man this was not of such a psychological nature as to invalidate
the force of the cause for simulating. Moreover, in none of the
testimonies of witnesses something against the thesis of the petitioner
is derived.

14 – There certainly are difficulties contrary to the alleged
exclusion of the good of the sacrament on the part of the man. For:

a) From what his parents say, the fact that they would have
definitively separated after continuous quarrels which did not make
life peaceful even for Valerio, we are able to conclude that he had the
right intention to correctly lead conjugal life including even the good of
offspring, whom he had intended to procreate as soon as possible.
R). However, from the difficulties which he had experienced because
of his own parents’ quarrels, the petitioner could have had the intention
of not delaying conjugal life which would have become unhappy
particularly for the good of offspring. Furthermore, exclusion of the
good of the sacrament does not exclude the intention to strive to
maintain conjugal life and therefore to avoid the conditions, which can
lead to the ruin of conjugal life.

b) The man had fostered a firm intention to procreate children
and in fact from the beginning of conjugal life: which in fact happened.
Indeed even after the birth of the first child, the man expressed his

Sentence coram Defilippi



266 Eastern Legal Thought

intention of procreating more children. R) Without doubt, as is evident
from all testimonies, the petitioner was naturally very disposed to
procreate children. Similarly, it is also evident from the testimonies of
the petitioner and of some witnesses that he had the intention to have
offspring in order to make the relationship between himself and the
respondent stronger. And these efforts do not militate against the alleged
exclusion of indissolubility, under the hypothetical form.

c) It is not clearly evident from the acts of the cause how the
conjugal life was lived out. For, the petitioner and his witnesses state
that conjugal life was always in trouble, because the respondent was
behaving just like the way she behaved prior to marriage. The
respondent however declares that conjugal life, at least after the birth
of the child, changed for the worse because of the change in the
behaviour of the man, who neglected family life. R) However, consistent
with his pre-nuptial statement, after he was informed of the infidelity
of the woman, the petitioner lost any hope of maintaining conjugal life
and instituted the cause for separation and finally the cause of divorce
before the civil tribunal.

15 – Therefore, after having weighed everything said in law and
in fact,we, the undersigned Fathers Auditors of the Turnus decide,
declare and definitively sentence responding to the proposed doubt:

Affirmatively, that is, there is proof of nullity of marriage in the
case due to exclusion of the good of the sacrament on the part of the
man petitioner; however, he is prohibited from entering into another
marriage, unless he has first seriously promised before the local
Ordinary, or his delegate, that he would properly contract marriage.

Given in Rome, at the seat of the Tribunal of the Roman
Rota, on 5 December 2012.

Ioannes Baptista Defilippi, Ponens
Iordanus Caberletti

Angelus Bruno Bottone
The sentence was executed.


