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Decree coram Arokiaraj,
May 16, 2018, (Western Australia)1

Appeal Against the First Instance
Affirmative Sentence (can. 1680, §2)

n the year of the Lord 2018, on May 16, the undersigned Fathers
Auditors of the Turnus, legitimately gathered at the seat of This

Apostolic Tribunal, in order to resolve, in the cause mentioned above,
the preliminary question: Whether the appeal against the affirmative
sentence of the Regional Tribunal of Western Australia of
September 14, 2017 must be admitted or the same affirmative
sentence must be confirmed, issued the following decree.

1 – The Facts
1 – Robert, petitioner in this cause, a Maronite Catholic, born

in 1975, and Greta, the respondent, born in 1970, also a Catholic,

1 Decree c. Arokiaraj, May 16, 2018, (Western Australia). English trans. by Rev.
Augustine Mendonça, JCD. Translated and published with permission of the
Dean of the Roman Rota.
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met in 1997. They fostered a love relationship which lasted about a
year. They contracted canonical marriage in May 1998 in their Parish
Church.

Common life, blessed with four children (the woman was already
an unwed mother of another child), lasted almost fifteen years and,
consequently, had an unfortunate end in 2013 on account of worsening
problems of varied nature. The parties also obtained a civil divorce in
2015.

In order to recover his status of freedom, the man presented a
petition to the Regional Tribunal of Western Australia by which he
sought a declaration of nullity of his marriage; the doubt was joined
under the ground of grave defect of discretion of judgment on the part
of both parties. The woman strenuously objected to the cause.

The cause was instructed through the testimonies of the parties
and of two witnesses, without obtaining an expert report; after
publishing the acts, the tribunal of first instance pronounced on
September 14, 2017 an affirmative sentence on all grounds.

However, the woman did not keep quiet. She interposed an
appeal directly to the Roman Rota. After this Turnus was constituted,
and after receiving both the observations of the parties and remarks
of the depute defender of the sacrament, it is now the task of the
Fathers to resolve the above stated question in accord with the mind
of can. 1680, §2.

2 – The Law and the Argument
2 – Canon 1680, §2 reads as follows: “After the time limits

established by law for the appeal and its prosecution have passed,
and after the judicial acts have been received by the tribunal of higher
instance, the college of judges is established, the defender of the bond
is designated, and the parties are admonished to propose observations
within the prescribed time limit; after this time period has passed, if the
appeal clearly appears merely dilatory, the collegiate tribunal confirms
the sentence of the prior instance by decree.”
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Unlike what was already happening during the abrogated can.
1682, §2, confirmation of the preceding affirmative sentence of the
trial is no longer the first and immediate object in the second grade;
one must indeed look above all for whether or not the interposed and
properly prosecuted appeal must be admitted to treatment, and only
to the extent the same is not to be admitted, as evidently merely dilatory,
follows confirmation of the prior sentence in favour of nullity.

However, the “quality” of appeal is not to be considered
absolutely, namely by an appeal considered only in itself – as by an
act of appeal – but the same compared before everything else with
the very sentence that is challenged and, or by a stronger reason, with
all records of the cause. In fact, confirmation of a sentence, as is evident
from parallel places (cfr. cann. 1639, §1 and 1690) and canonical
tradition, requires moral certitude in the mind of the judge about the
matter to be resolved by a decision, namely it demands in the case
moral certitude that, after having diligently weighed everything, the
appeal is evidently merely dilatory.

And, unless such an “evidently merely delaying technique” of
the interposed appeal should emerge  – namely in the sense that the
new grade causes only useless temporal delay, by removing any
reasonable probability of revision of the sentence already pronounced
–, the higher judge is bound to admit the same appeal for its treatment
in the new grade.

One is not to forget that can. 1680, §2 establishes an exception
to one’s right to act in a trial; therefore, it is subject to strict interpretation
(cfr. can. 18).

3 – In case of the first grade, the appealed sentence reveals
several weaknesses.

For, its in iure part is exceedingly brief; it consists of only a
very few words and, as a result, one cannot understand how its
application to facts in the case might have led to the decision made by
the appeal tribunal.
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The in facto section of the same appealed sentence lacks
probative syllogism of the true name. In fact, the affirmative response
stated with respect to the ground determined on the petitioner, which
in the very part of the same sentence in facto preceded around the
same man [“he was able to conduct himself more fully as a
marriage partner” [...], seems to contradict and is in no way based
on any reasoning.

As far as the respondent is concerned, there is no suitable
reasoning by premises to conclusion. Mention is made of the sad life
of the young woman but it is explicitly stated: “she had been able to
rise above the degradation through her faith and the care and
concern of supportive friends in the charismatic community,” but
finally it has been twice clearly – or, as it seems, gratuitously – stated
that the woman is “captive to her past” [...], without explaining why
and in what way it came about.

Also the assertion of the appealed sentence is merely
demonstrative about the petitioner who “also found refuge in the
[covenant] community, but it was more of a blanket embracing
him with warmth and understanding, rather than with any healing”
[ibid.]. But it is not at all clear from what the man was to obtain
“healing,” and how did the appealed judges – one must ask – came
to the conclusion that such a “healing” did not take place, at least by
a measure proportionate to valid consent.

4 – The appealed sentence itself correctly notes: “The case has
been much contested with claims and counter claims, disputes
and allegations” [ibid.], but in no way does it explain what were
those  “claims and counter claims” or “disputes and allegations,”
in what sense such mutually contradicting statements of the object of
judgement might be present, in what way the Tribunal might have
decreed what assertions might respond to the truth, and so on.

5 – Moreover, although the appealed sentence might seem based
totally on a quasi-deterministic presumption that the life of young
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parties had given rise to some personality disorder, which might have
deprived both parties of due discretion of judgement in choosing
marriage, nor did the tribunal seek the assistance of an expert nor did
it explain why such use of expert would have been evidently useless in
the case (cfr. can. 1678, §3).

In case of prosecution of the trial, in addition to extra testimonies
– as far as possible – the assistance of an expert undoubtedly cannot
be bypassed, who, by using the tests of science, shall shed light on the
alleged incapacity of the parties to consent.

6 – The Fathers were rather disappointed with the appealed
sentence which showed some hostile attitude toward the respondent
(“stalling tactics,” “she has blocked and stalled all along, etc.”), whom
it calls: “a very brittle and demanding wife,” without demonstrating
upon which facts in the judgement such a description of the woman
was truly proven.

The prejudice of the Appeal Tribunal toward the respondent is
shown also by its letter of October 19, 2017, sent to the respondent,
about the appeal interposed before the Roman Rota. For it is there
under n. 5, the tribunal warns: “If the Rota accepts your appeal, it
may ask you or require you to appoint an advocate in Rome and
any costs associated with this would be your responsibility;” and
then, below, it warns her: “You are free to withdraw your appeal at
any time” [...]; which seems like an attempt to induce the respondent
to renounce the appeal.

However, the Fathers want to explicitly inform the woman who
is appealing to This Apostolic Tribunal about the faculty granted by
the Supreme Pontiff about the gratuitous defense, insofar as the
petitioner wishes to pursue the cause and the process of the second
grade is to be pursued.

7 – At the same time, the Fathers earnestly advise both parties,
in case of prosecution of the trial, to shed mutual hostility nor use
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ecclesiastical trial for exchanging mutual insults, rather intend with a
peaceful mind an objective inquiry into the truth of issues, only toward
spiritual ends, as is proper to Our Sacred Order.

8 – After having explained everything in law and in fact, the
undersigned Fathers Auditors of the Turnus decided to respond to
the preliminary question as they respond:

The appeal against the affirmative sentence of the Regional
Tribunal of Western Australia, dated September 14, 2017, must
be admitted.

The party who is interested, if he/she intends to pursue the cause,
may inform This Apostolic Tribunal of it within one month from receipt
of the present decree. Should they fail to do so, the acts will be
deposited in the archive.

However, in case of prosecution of the cause, the doubt to be
discussed in the second grade – keeping before our eyes the affirmative
sentence of the first grade due to defect of discretion of judgement on
the part of both parties – according to the norm of the Rescript granted
at the audience of the Most Holy Father, dated December 7, 2015
(II.1) will be: Whether there is proof of nullity of marriage in the
case.

And the Fathers ordered the notification of this decree to all
who have the legitimate right, with respect to all juridic effects.

Given in Rome, at the seat of the Tribunal of the Roman
Rota, on May 16, 2018.

M. Xaverius Leo Arokiaraj, Ponens
Alexander Arellano Cedillo

David-Maria A. Jaeger


