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This article is concerned with the main principles that guided
the study group Coetus de delictis et poenis, responsible for drafting
the canons on delicts and penalties of CCEO, and their influence in
the penal canons of the same code.1 We propose to make an
overview of those principles. Going through the history of codification,
we can identify some of those principles. This study is a review of
the history of codification of the penal law of CCEO, focusing on
the principles applied in that law. We will look at the penal canons
of CCEO with the torchlight of those principles and check whether
they were applied and are visible in those canons. Generally, “The
penal law of CCEO (cc. 1401-1467) was framed in keeping with
the conciliar [Vatican II] directive and the Guidelines [for the
codification of CCEO].”2 Many of those principles were derived
from Vatican II teachings and those guidelines.
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We may identify two or three sources of those principles. We
see explicit mention of certain principles in the guidelines for the
codification of the Eastern code, which were approved by the plenary
assembly of the codification commission in March 1974.3 The same
guidelines refer implicitly to certain other principles, and we identify
them also in this study. Besides, there are some other principles that
are not derived from those guidelines but were followed by the
codification commission or the study group which codified the penal
law, and they can be traced from the reports on the work of
codification. These sources of the principles, however, are not treated
as separate categories here. In this article, we are interested only in
identifying the main principles, whatever their source is, behind the
penal law of CCEO and to see how they are related to that law.
Those principles and the penal canons of CCEO are intimately
related. It is useful for a canon lawyer, going beyond the letter of the
canons, to have a sense of the relationship between those canons
and principles because these latter are the foundations from which
those canons emerge. Identification of those principles and
establishing their relationship with the penal canons of CCEO will
hopefully help a better grasp of those canons.
Justice is probably the most fundamental principle, although it
is not explicitly stated as a principle in any penal canon. The canons’
concern to avoid punishing the innocent and not exaggerate with
punishment is the most conspicuous example for applying the
principle of justice. Since it is a general principle, so evidently applied,
we do not deal with it in this study. Certain other principles like
Church’s needs, mercy, order, good of the faithful, etc., which are
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generally applied to the whole code, are visible also in the penal
laws. We do not discuss them in this study because they are general
principles. We concentrate on certain other principles, which are
specific to the penal law of CCEO.
1.

Identification of the Basic Principles

The Coetus de delictis et poenis decided to follow, as a general
policy, the path paved by Vatican II in conceiving the aim of penal
law as building up the Church community and not as destroying it (2
Cor. 13: 10). Even the greatest penalty in the Church (major
excommunication) is intended for its building up.4 In addition, the
group accepted as a criterion the decision of the synod of bishops,
held in Rome in September-October 1967, to reduce canonical
penalties; the synod did not wish to abolish canonical penalties
because it assessed those penalties to be necessary to protect the
common good and to correct those who publicly and seriously violate
the Church’s law.5 The application of this criterion in CCEO is visible
when we consider the number of penal canons prepared for the
previous Eastern code (CICO) and those canons in CCEO. The
previous Eastern code did not contain penal law, although the
codification commission had prepared 241 canons on delicts and
penalties on the basis of CIC-1917 cc. 2195-2414.6 Those 241
draft-canons served as the initial text (testi iniziali) or as the point
of departure for the work on the penal law of CCEO.7 In CCEO,
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there are 67 penal canons (cc. 1401-1467), about 175 canons
less.
In one of the first meetings, the Coetus decided to adopt certain
other principles which should inspire the penal canons of CCEO.
Having accepted, as a point of departure of its work, the teaching
of Vatican II together with the decision of the Roman synod and the
guidelines for the codification of CCEO, especially the guideline De
delictis et poenis, the Coetus decided to highlight the medicinal
character of all types of canonical penalties, to avoid any dichotomy
between poenae and poenitentiae, to avoid any definition and
classification of canonical penalties, to avoid incorporating latae
sententiae penalties, and to divide the section of penal law only into
two: the punishable actions and the penalties for those actions (De
delictis et poenis in genere, and De poenis in singula delicta). It
also decided to name the future section containing the laws on delicts
and penalties De sanctionibus poenalibus in Ecclesia. In the light
of these principles and decisions, the group prepared the first schema
of the penal law of CCEO.8
The guideline on delicts and penalties, one of the ten guidelines
for the codification of CCEO, provided various principles for drafting
the penal law. The text of the guideline is cited here.
Canons “De Delictis”
1. It is well known that the Pontifical Commission for the Latin
Code has already operated a reduction of the penalties “latae
sententiae” in the drafts of canons.
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In the Oriental Code all the “poenae latae sententiae” should
be abolished, because they do not correspond to the genuine
Oriental traditions, are unknown to Orthodox Churches, and
do not seem necessary for the purposes of the adaptation of
the Oriental Code to the present-day requirements of the
discipline of the Oriental Catholic Churches.
2. More prominence is to be given to the “monitio canonica”
before proceeding to inflict a penalty, according to the ancient
Oriental canons.
3. It is proposed to revise the concept of canonical penalty as a
“privatio alicuius boni.” For, it would seem, the canonical
penalty could be also an “impositio actus positivi.” It is true
that, in this case, it would be more accurate to designate
penalties as “poenitentiae” rather than as “poenae.” This would
in fact, be much more in keeping with the ancient and salutary
Oriental discipline.
It is worth noting that today, even in the Orthodox Churches,
the “poenae” are all “privationes boni”; but the Orthodox would
also admit that the ancient discipline almost invariably contained
a double element in “poena”: the “privatio boni” and the
imposition of a positive act.
Today, of course, similar public penances cannot be imposed.
Still, the attempt should be made to envisage the possibility of
introducing into the penalties also a positive element that would
better correspond to the medicinal character of canonical
punishments, – practically the only one recognized in the
Christian East.9
9
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This guideline offered three norms to be followed in the drafting
of the penal law, which the study group accepted: avoiding latae
sententiae penalties, importance of canonical warning (admonition)
before punishing, and the notion of the penalty may also include the
imposition of positive acts.10 These three norms are based on certain
principles and are consistent with the Eastern canonical tradition, as
the guideline recognizes. In addition to these three norms, we can
identify other principles contained in the guideline. Here below, we
make a brief presentation of them.
2.

General Principles Contained in the Guideline “De
Delictis”

The above-mentioned guideline recommends three norms
(mentioned in the paragraph above) to be applied in the codification
of the penal law of the Eastern Churches. We can find two general
principles lying under those three norms, namely, “Return to the
ancient canonical sources of the Eastern Churches” and “Respond
to the present-day needs of the Eastern Churches”. Those two
principles were mandated by Vatican II (Orientalium Ecclesiarum
2, 6), and they guided the study group’s work of codification. In
keeping with those two principles, the study group attentively
examined each Eastern Church’s ancient law on delicts and penalty
to base the new law on that ancient law.11 Moreover, those principles
are consistent with another guideline for the codification of CCEO,
namely, the Oriental character of the Eastern code, which practically
meant to base the law of the Eastern Churches on their ancient
canonical sources. As per this guideline, only when a source is found
lacking in a certain matter, should a law be based on a non-Eastern
10
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canonical source for responding to the present-day needs of the
Eastern Churches.12
3.

Latae Sententiae Penalties

One of the important recommendations of the above-mentioned
guideline was to avoid incorporating latae sententiae penalties in
the Eastern code. During the codification of CCEO, various times,
different bodies of consultation asked to make the Eastern penal
canons more similar to the Latin penal canons and to introduce latae
sententiae penalties also in CCEO. The commission refused those
suggestions for two reasons: 1. they were not consonant with the
Eastern Churches’ canonical tradition, and 2) they were not needed
to adapt the Eastern code to the present-day needs of the Eastern
Catholic Churches. Instead, it reiterated the need for making the
penal law of CCEO more faithful to the Eastern Churches’ tradition
and underlined the medicinal character as the motivating factor of
the Eastern penal law.13 Accordingly, the commission decided not
to introduce latae sententiae penalties into the Eastern code. As a
result, c. 1408 establishes that a penalty binds the guilty party only if
it is imposed by a sentence or decree. This norm excludes latae
sententiae penalties from the Eastern code. Only the pope and an
ecumenical council can establish such penalties for the Eastern
Catholics. This last provision excludes the possibility of particular
law (except those made by pope and ecumenical council) establishing
latae sententiae penalties.14
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Canonical Warning

The need of warning before imposing penalty is given as a
recommendation in the above-mentioned guideline. Under normal
circumstances, the hierarch has to warn the offender before imposing
penalty (c. 1407). “Ordinarily no penalty is to be inflicted for the
violation of the divine or ecclesiastical law if the law does not decree
a penalty. The offender is first to be warned and threatened with a
penalty, and, if he disregards the warning and threat, proceedings
can be instituted to inflict the penalty.”15 Through c. 1407, CCEO
made this principle obligatory, except in cases where the nature of
the delict does not permit it. Thus, the hierarch cannot arbitrarily
decide to avoid this warning. The provision for the warning is based
on human nature, which is open to radical changes of life; a warning
might help an offender turn from wrongdoing. This recommendation
of the guideline is also consistent with the Eastern canonical sources
and the need for responding to the present-day needs of the Eastern
Churches.
5.

Positive Acts as Penalty and Penance

We can make a conceptual distinction between penalty and
penance: while the former is generally seen as a privation of some
good, the latter is conceived as an imposition of a positive act.16
The above-mentioned guideline helps make this distinction. It says:
“It is proposed to revise the concept of canonical penalty as a ‘privatio
alicuius boni’. For, it would seem, the canonical penalty could be
15
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also an ‘impositio actus positivi’. It is true that, in this case, it would
be more correct to designate penalties as ‘poenitentiae’ rather than
as ‘poenae’.”17 Having made a careful examination of the Eastern
canonical sources, the study group comes to the conclusion that
those sources do not make a real separation between punishment in
the strict sense, which would be privation of some good, and
penance; they mutually coexist in the ancient canonical collections,
even in the canons of the first ecumenical council. That is to say, the
ancient discipline almost invariably contained a double element in
penalty: privation of good and imposition of positive acts. Therefore,
the study group finds that the Latin code’s separation between penalty
and penance is not very ideal, and that the medicinal character of all
types of penalties corresponds more with the penalties with which
positive acts are imposed. For this reason, the study group accepted
the above-mentioned guideline’s third recommendation.18
Accordingly, we may understand that imposition of penance can
also be part of a penalty (eg., cc. 1413 §2, 1426 §1). The possible
penances mentioned in c. 1426 §1 are only exemplificative, not
exhaustive.19 Thus, in the spirit of that canon, a hierarch or judge
could also impose other penances, which are not mentioned in it.
6.

Medicinal Character

The guideline on delicts and penalties (cited above)20
recommends that the penalties should be medicinal. Medicinal
17
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character of penalties conceives delict as a result of illness for which
suitable medicines are needed for healing. According to the guideline,
medicinal penalties are the only ones practically recognized in the
Eastern Churches: “Today, of course, similar public penances cannot
be imposed. Still, the attempt should at least be made to envisage
the possibility of introducing into the penalties also a positive element
which would better correspond to the medicinal character of
canonical punishments, – practically the only one recognized in the
Christian East.” This is, in other words, recommending that the CCEO
penal canons should continue that Eastern heritage. The council in
Trullo, in its c. 102, explicitly recommends the medicinal character
of penalties in the Church.21 This character of the Church’s penal
laws is vividly present in the East Syrian tradition.22 The study group
for drafting the penal law of CCEO, on various occasions, recalled
this character present in the Eastern canonical sources and the need
of formulating canons coherent with it.23 Accordingly, the medicinal
character of all types of the penal law is underlined in the Eastern
code. The whole penal law section is set within the frame of the
21
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medicinal character of penalty, and it has permeated into the spirit
of penal law, so much so that penalty in CCEO is to be seen only as
medicinal and never as vindictive;24 CCEO does not contain
vindictive penalties, or better, it avoids distinction between medicinal
penalties and vindictive penalties.25
The theological basis of the CCEO penal law is presented in
the first canon of title 27 (c. 1401), that is, the primary aim of
ecclesiastical penalty is the search for the sheep that has gone astray.26
This canon provides a guideline and orientation for understanding,
interpreting and applying the penal law in CCEO. In addition, it
contains the fundamental theological reason for the coercive power
of the Church, which is at work when legally punishing an offender.
According to that canon, penalties serve as medicine for healing the
wounds created by delict. They should aim at discouraging those
who commit offences. Neither should the penalties be too harsh
that they may not lead the offender to the depth of despair nor should
they permit the offenders to develop dissoluteness of life and contempt
of the law. In other words, penalties should be well motivated and
moderate to serve the purpose of healing.
From the beginning of the work of the codification of CCEO,
the aim of penal law was declared as healing the wounds caused by
24
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the delict, not only that of the offender, but also of the community.27
Together with the offender, the community is also wounded, although
in a different way, because of the delict committed by its member.
There is the need of a healing of the wound inflicted on the community
together with the healing of the offender.28 That is why c. 1401 says
“to heal the wounds caused by the delict.”29 The medicinal character
takes equally into account the scandal and damage done to the
community. Thus, the penal law in CCEO is also community-oriented,
and it takes into account the principle of the common good.30 In
understanding and interpreting the penal canons, the communitarian
aspect of healing cannot be ignored, because that would not do
justice to the spirit of the code and aim of the penal canons. The
shortcoming of the illness-medicinal figurative language in the field
of delict-penalty is that while real physical or mental illness may not
create any scandal, certain delicts may create real scandal and
wounds in the community.
The effect of medicinal character and of the expiatory
(vindictive) character of penalties on the remission of penalty is
different. In medicinal penalties, if the aim of the penalty is obtained,
the remission of penalty could be granted, whereas in expiatory
penalties, even if the aim of penalty is obtained, the remission of
penalty is not granted. “The purpose of the law is basically the same
whether the penalty is expiatory or medicinal. The difference is really
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in the manner of remission; in a censure context, a reformed offender
has a right to absolution, which is not precisely the case in an expiatory
context.”31 Thus, theoretically, when we say that the penalties are
medicinal, we intend that the remission of penalties will depend on
whether the aim of the penalty is obtained or not. We need not
apply medicine for healing a wound after it is fully healed. Similarly,
if the harm done by the delict is remedied and if the offender has
given clear signs of repentance and reform, there is no need of penalty
or continuing with an already imposed penalty. Canons 1403, 1409,
1416, 1424, etc. clearly highlight this aspect of the medicinal character
of the penalties in the code. But the authority which imposes penalty
or grants remission should ascertain whether a deep reform has taken
place in the offender, and provision is made for reparation of the
scandal and harm. Besides, in the medicinal view of penalties, once
the reform of the offender is obtained and provision has been made
for reparation of the scandal and damage (c. 1424), he has a right
to apply for remission, whereas in the expiatory view, even after the
reform, he has no right to remission.32
7.

Laws Useful for the Present Situation

We can find this principle, which guided the codification of the
penal law in CCEO, inherent in the above-mentioned guideline. To
make laws adapted to the Eastern Churches’ present-day needs
was a criterion and concern of the codification commission. This
criterion is applied widely in enacting appropriate laws for the Eastern
Catholic Churches. Although the commission insisted on returning
to the ancient Eastern sources, the return was not conceived at the
31

32

Thomas J. Green, “Penal Law in the Code of Canon Law and in the Code of
Canons of the Eastern Churches: Some Comparative Reflections,” Studia
Canonica 28 (1994), 420.
Nuntia 20 (1985), 5-6, 7-8.

22

The Penal Laws in the Church

cost of the Eastern Churches’ present-day needs. This was a principle
which the study group for the codification of the penal law also
followed.33 This principle inspired the CCEO penal law codifiers to
adapt penal law to the current legal-pastoral conditions of the Eastern
Churches as prescribed by two guidelines for the codification of
CCEO, namely, the juridical nature of the code and the pastoral
nature of the code.34 As a method, this adaptation is a very ancient
practice in the Catholic Church and as such this is also part of the
tradition of the Eastern Churches.35
The study group examined the ancient canons of all the Eastern
Churches and received those canons as far as possible into CCEO.36
However, when it was found necessary to receive from the Latin
sources to adapt the Eastern code to the present-day needs of the
Church, the study group received also from those sources.37 On the
contrary, when recourse to a Latin source was not necessary, as
per the study group’s assessment, to adapt the Eastern code to the
present-day needs of the Eastern Churches, the study group did not
receive from the Latin sources. Observing that latae sententiae
penalties did not belong to the genuine Eastern traditions and were
not necessary to adapt the Eastern code to the present-day
requirements of the Eastern Catholic Churches’ discipline, the
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commission for codification recommended the non-incorporation
of such penalties in the Eastern code.38
The study of the ancient law and the need to base the new law
on that ancient law did not mean the ancient law was cut and pasted
into the new code as the present law. Only what was judged relevant
for the Church of the present was received from the ancient law. In
this regard, the guidance given by Paul VI to the codification
commission seemed useful. He said, “It demands that whatever is
of a transient nature or superfluous in previously enacted laws should
be eliminated; that as other new laws are substituted, what is really
better should be sought rather than what is new.”39 Thus, neither the
pope nor the commission had the idea of reproducing the ancient
law literally in the new code, but to receive the ancient law insofar
as it was useful to regulate the Eastern Catholic Churches of the
present.
8.

Respect for Human Dignity

The medicinal character of the penalty enshrines an important
principle, namely, respect for human dignity, which deserves treatment
in a separate section. Because of the respect for human dignity, the
medicinal character insists on imposing penalty only inasmuch as it
is necessary (neither less nor more) to heal the wounds created by
the delict. Certain canons testify to the fact that the principle of respect
for human dignity guided the study group while drafting the penal
law of CCEO.
38
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All faithful are fundamentally equal before the penal law. Canon
1412 §1 defines the subjects of penalty; its initial text contained an
exception with the clause “nisi expresse eximatur”.40 With that clause,
the canon would have read “One who is bound by a law or precept
is also subject to the penalty attached to it, unless expressly
exempted.” A later draft of c. 1412 §1 lifted that excepting clause
precisely to respect all the faithful’s equal dignity before the law.41
There is no canon in CCEO that gives exception to any category of
faithful regarding their subjection to penal law. The penal law applies
to all categories of faithful; anyone (whether clergy, religious or
layperson) who commits a delict is subject to penalty. This fact
guarantees juridical equality of treatment to all categories of faithful.
An important canon on respect for human dignity, applicable
in the penal law field, is “The Christian faithful have the right not to
be punished with canonical penalties except in accord with the norm
of law” (c. 24 §3). This norm intends to avoid any arbitrary
imposition of penalty and make sure that self-defence, which is a
fundamental human right, is respected.42 CCEO has a particular
preference for applying penalties through trial rather than extrajudicial
decrees. A trial can better safeguard a person’s rights and avoid
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arbitrariness in imposing a penalty (c. 1402).43 The norm on penal
trial is to be observed also for imposing the penalties prescribed by
a particular law. According to the first draft of c. 1402, penal trial
was obligatory only for imposing the penalties contained in the
common law, and not in the particular law.44
A proof of respect for the fundamental human right is c. 1410,
which prescribes to make sure that a punished cleric has sufficient
material means for his adequate support. This norm also applies to
the deposed and excommunicated clerics if they are really in need
(cc. 1433 §2 and 1434 §3).45 According to c. 1411, no penalty can
be imposed after the penal action has been extinguished according
to cc. 1152-1154.46 While CIC c. 1399 permits punishing the faithful
even for the violation of non-penal laws, CCEO does not permit it
without issuing a penal precept or at least a penal warning (cc. 1406
§2, 1407 §1). After the warning, the offender should be given
sufficient time to desist from the delict and for repentance. This canon
considers the possibility of a person’s capacity to repent and change
his way of life. CCEO prohibits extending the penalties applied for
the violation of penal law to an offender of a non-penal law even
43
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Frederick C. Easton, Commentary to canon 1402, in John D. Faris and Jobe
Abbass, eds., A Practical Commentary to the Code of Canons of the Eastern
Churches, Montréal, Wilson & Lafleur inc, 2019, vol. 2, 2520; Nuntia 20 (1985),
12 c. 2. Nuntia 12 (1981), 42; see also Nuntia 28 (1989), 136 c 1416.
Nuntia 4 (1977), 77 c. 2.
Nuntia 20 (1985), 40-41 c. 36; Frederick C. Easton, Commentary to canon 1410,
in John D. Faris and Jobe Abbass, eds., A Practical Commentary to the Code of
Canons of the Eastern Churches, vol. 2, 2532.
Nuntia 20 (1985), 22 c. 11. Prescription, which is the extinction of a right which
the holder does not use within the prescribed time limit, is only one way of
extinguishing a penal action. Another way of extinguishing penal action is the
death of the accused; still a third way is pardon granted by the competent
authority (c. 1152).
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when the non-penal law’s breach is more serious than the violation
of the penal law (c. 1404 §2).47
The principle of respect for human dignity is present also in
the canons which allow the hierarch or judge to use their discretion
to abstain from punishing under certain conditions and to moderate
penalty considering the extenuating circumstances and to grant
remission of a penalty which is already imposed (see c. 1403, 1409,
1413 §2, 1415, and 1424).48 The aim of c. 1403 §1 (hierarch’s
faculty to abstain from a penal process and even from imposing
penalties) is to encourage the offenders, who have repented, to
present themselves to the competent hierarch to confess to him their
error and show readiness to accept the measures which he would
take for the reparation of the scandal and harm caused by the delict.49
Remission of penalty becomes a “right” (“ius ad remissionem”) of
the offender if the conditions stated in c. 1424 §1 are fulfilled (c.
1424 §2). However, the last clause of c 1424 §2: “…insofar as
possible considering the nature of the penalty” makes an exception
to the general rule on remission. “Any penalty which by definition
stably affects the status of a person in the Church would be in that
category,” namely, in the category of the penalties which cannot be
remitted.50 Such penalties include deposition of a cleric, demotion
of a cleric to a lower grade (e.g., from presbyter to deacon), penal
transfer to another office, etc. The power of the hierarch mentioned
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Carl G. Fürst, “Title 27: Penal Sanctions in the Church (cc. 1401-1467),” in
George Nedungatt, ed., A Guide to the Eastern Code, 793.
Nuntia 20 (1985), 16.
Nuntia 12 (1981), 43 c. 2bis.
See Frederick C. Easton, commentary on c. 1424, in John D. Faris and Jobe
Abbass, eds., A Practical Commentary to the Code of Canons of the Eastern
Churches, vol. 2, 2550; Nuntia 20 (1985), 31.
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in c. 1403 (abstain from the penal process and imposing penalty) is
exercised before the trial begins. The somewhat same power of the
judge, mentioned in c. 1409 is exercised at the conclusion of the
trial. The power for the remission of a penalty (c. 1424) is exercised
after the imposition of penalty or after the declaration of the sentence.
Although formally they deal with three different situations, in all these
three canons, the conditions for not imposing a penalty, or if imposed,
for remission, are almost the same: repentance and reform of the
offender and reparation of the scandal and damage.51 Conditions
for abstaining from penal trial and imposing penalty as per c. 1403
§1: the trial not yet begun (if the trial began, the hierarch could not
abstain), sincere repentance on the part of the offender, confession
in the external forum, and reparation for scandal and harm. The
remission of a penalty is given by the competent authority in the
external forum.
Similar respect is evidently reflected also in the canons which
prescribe the more benign interpretation (c. 1404 §1), the exclusion
of latae sententiae penalties (c. 1408), and the application of the
law more favourable to the accused (c. 1412 §2). While the reason
for the more benign interpretation and application of the law more
favourable to the accused is obvious in the context of respect for
human dignity, we may see also the same respect in the exclusion of
latae sententiae penalties. Since such penalties are automatically
imposed, they do not give an opportunity to consider, before imposing
penalties, various conditioning factors like extenuating circumstances,
the mental state of the accused, etc., whereas ferendae sententiae
penalties give the penalizing authority the possibility for considering
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Nuntia 20 (1985), 15, 31.
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those factors. Thus, we can say that the exclusion of latae sententiae
penalties is also consistent with the principle of respect for human
dignity. In prescribing penalties for delicts, the code guarantees the
highest possible regard for human dignity and is careful to avoid
penalizing an innocent and not exaggerating with penalty.
9.

Principle of Subsidiarity

The application of the principle of subsidiarity in CCEO is
noticeable. We shall see how it is applied in the penal law of the
code. In CCEO, there is no norm for punishing the trafficking of the
mass stipend. In fact, a norm was proposed for that, but it was not
accepted because, the norms on mass stipend can be different in
various Churches, and if a Church wishes to make a law on that
matter, it can do so in its particular legislation.52 When there was the
suggestion to incorporate detailed norms on the attenuating
circumstances of delicts, it was rejected, saying that a common code
of the Eastern Churches should not contain detailed norms that
should be left to judges’ prudence.53 The common penal law did not
wish to contain detailed norms on the penalties for religious for
violating the norms of community life. Instead, it was decided to
relegate all that to particular law.54 These examples bear witness to
a guiding principle, namely, not to have in the common code too
many detailed norms.55
These are some instances when the principle of subsidiarity
was implicitly or explicitly used during the codification of the Eastern
penal canons. This was a general principle used in the codification
52
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of the entire CCEO, not only of the penal law. A guideline
recommended the application of this principle in the codification.56
One of its recommendations was, “The new code should limit itself
to the codification of the discipline common to all the Oriental
Churches, leaving to the competent authorities of these Churches
the power to regulate by particular law all other matters not reserved
to the Holy See.” From the cited instances, it is clear that the study
group had this principle in mind while drafting the Eastern penal law.
From a certain point of view, the application of this principle implies
the recognition of the freedom of sui iuris Churches and other Church
units (eparchies, institutes of consecrated life, associations, etc.) to
maintain their internal law, and to provide them with external laws
only when they lack a law in a specific matter. This recognition and
the eventual actualization of this freedom will inevitably create legal
plurality within the Catholic Church. From the beginning, the Church
has had the resources to accept and reconcile with that plurality.
10. The Heading and Division of Penal Law in CCEO
The study group for codifying the canons on delicts and penalty,
in its meeting of November-December 1980, decided that the future
section containing those canons would be called De sanctionibus
poenalibus in Ecclesia. In addition, the group confirmed the earlier
decision to divide those canons only into two chapters: 1. De delictis
et poenis in genere, and 2. De poenis in singula delicta. The
decision to divide the penal law into two was made unanimously by
the study group as a principle.57 “... from the beginning, the schema
had been conceived in a pastoral way, avoiding definitions,
distinctions and even leaving aside various theories about the aim
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of the penalty, reiterating only (can. 1) that in practice it must aim
exclusively at the medicinal character of the penalty.”58 The study
group decided not to make any definition or description of canonical
penalties and their divisions, first of all, because the ancient Eastern
canonical sources do not give such definitions or descriptions, and
secondly, they are not necessary for the Eastern penal code for
which it is sufficient to list the punishable actions and the penalty for
each of them.59 The addition of the term poenalibus was caused by
some experts’ opinion that sanctions in canon law need not always
be penal. Thus, without the addition poenalibus the title would not
be precise.60
11. CCEO Penal Law Exclusively for Eastern Catholics
The study group recommended that a canon in the code should
explicitly state that the penal laws would not be applicable to nonCatholic Christians.61 In fact, CCEO c. 1 contains that idea. It is
good to remember that regarding the laws contained in CICO (four
motu proprio promulgated as the Eastern code by Pius XII), a
question was raised whether they were binding on the Eastern nonCatholic faithful also: whether the christifidelibus Ecclesiae
Orientalis mentioned in the epilogue of one of those four motu
proprio, namely, Crebrae Allatae,62 referred to the Eastern
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Catholics alone or also to non-Catholic Eastern faithful.63 After a
thorough study, Clement Pujol demonstrated that the non-Catholics
were not bound by the laws contained in CICO.64 The study group’s
decision and the declaration of CCEO cc. 1 and 1490 could be
better understood in the light of that question and its answer.
12. Conclusion
In this study, we have discussed certain important principles
that guided the study group (Coetus de delictis et poenis) for the
codification of the penal law in CCEO. This is not an exhaustive list
of principles that the study group followed. General knowledge of
those principles is indispensable for understanding the penal law of
CCEO because they are the basic rules on which the penal canons
are founded. Those principles can shed light on the nature and
purpose of the penal canons and explain them better. The principles
we have identified and listed above are intimately connected to the
penal law of CCEO. Each penal canon of CCEO can trace back its
foundation to one or more of those principles. In addition, those
principles help the authorities who apply the penal canons and the
teachers and students who study them to have a proper insight into
the mind of the code fathers regarding the intention of penal law of
CCEO.
An overview of those principles shows that they inspired the
commission for codification to make suitable penal law for the Eastern
Catholic Churches’ present-day needs. Their fundamental aim was
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the reform of the offender and the reparation of the scandal and
harm created by the delict. Those principles were consistent with
the teachings of the gospel and of Vatican II, intended to build up
the Church community and individual faithful, useful for the Eastern
Churches, based on the tradition of the Eastern Churches, deeply
respectful of human dignity, careful to punish only when necessary
and not to exaggerate with penalty, providing everything legally
possible for the reform of the offender and reparation of the scandal
and harm created by the delict.

