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The Penal Laws in the Church

REGULAE IURIS (RULES OF LAW):
A TOOL FOR THE INTERPRETATION
OF PENAL LAWS IN THE CODES OF CANON LAW
James Thalachelloor*
Introduction
Regulae Iuris or the Rules of Law are collections of general
legal principles that could assist in interpreting and applying canon
law. It forms part of the collection of ecclesiastical laws made by
the initiative of Pope Boniface VIII (1294-1303). Pope Gregory
IX made a similar collection in 1234.1 The work of the collection
ordered by Pope Boniface VIII started in 1296 and was
completed in 1298. It embraces about 64 years of papal and
conciliar legislation, and the collation became known as the Liber

*
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Rev. Dr. James Thalachelloor, Director, Institute of Eastern Canon Law,
Vadavathoor, Kottayam.
UCLA’s Charles E. Young Research Library has the complete set of the
1582 Corpus Juris Canonici, the “Body of Canon Law.” Three main collections
of laws are, Gratian’s Decretum (ca. 1140), Gregory IX’s Liber Extra (1234),
and Boniface VIII’s Liber Sextus (1298). Digital library UCLA accessed on August
2, 2020, http://digital.library.ucla.edu/canonlaw/. John B. Hesch gives an extensive
bibliography on the topic in his article “The Glossa Ordinaria on Regula Juris
49,” in Jurist 53 vol. 2 (1993)344. Peter Stein makes an elaborate study on the
topic in his book Regulae Iuris, from Juristic Rule to Legal Maxim (Edinburgh
1966).
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Sextus. The concluding part of this collection is regulae iuris2 or
rules for interpreting laws mainly taken from Roman law3 and
some exclusively from canon law. They are principles derived
from several legal situations or cases. Hence when properly used,
they would serve as efficient tools for interpreting ecclesiastical
laws. As tools for interpretation, these rules require proper
application so as not to be misused. Given the nature of the rules
as abstract principles, they need a careful application to avoid
misunderstanding.
The scope of this short study is ‘rules of law or regulae
iuris’ and the interpretation of penal laws of the Catholic Church.
After a general description of the ‘regulae iuris or rules of law,’
a few of the ‘rules of law’ are examined to see how they
influenced the formulation and interpretation of some of the penal
laws of the Code of Canon Law and the Code of Canons of the
Eastern Churches.
1.

Content
The rules can be classified into the following four groups4:

1. Rules with very general norms existing to some degree in any
section of the law
2

3

4

There are 88 rules on various topics. For the Latin text and its English translation,
see, Albert Gauthier, O.P., Roman Law and its Contribution to the Development
of Canon Law, (Ottawa 1996)107-120.
"The following rules repeat the rules of the Corpus iuris civilis, Digesta almost
to the letter: 17, 19, 24, 25, 26, 28, 30, 35, 36, 42, 45, 46, 48, 53, 59, 66, 74, 78,
80, 86,” Encyclopedia.com, accessed August 5, 2020, https://www.encyclopedia.
com/religion/encyclopedias-almanacs-transcripts-and-maps/rules-law-regulaeiuris
"Rules of Law (Regulae Iuris)”Encyclopedia.com, accessed August 5, 2020,
https://www.encyclopedia.com/religion/encyclopedias-almanacs-transcripts-andmaps/rules-law-regulae-iuris.
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1.1. On the total and the part: 35, 53,
1.2. On possible and impossible things: 6, 41, 60, 66
1.3. On accessory and principal matters: 39, 42, 81, 84
1.4. On penalties (15, 22, 40) and favors (28, 45, 74, 78)
1.5. On, time and possession: 2, 18, 54
1.6. On responsibility: 19, 27, 29, 48, 62, 76, 86
1.7. On various subjects: 20, 31, 34, 37, 40, 55
2. Rules in which the personal element prevail
2.1. On privileges: 6, 7, 16, 17, 28, 78
2.2. On the qualities of persons, representation, succession:
9, 10, 14, 46, 67, 68, 72, 77, 79, 84
3. Rules regarding mostly things
3.1. Possession: 1, 31, 36, 65
3.2. Prescription: 2, 3
3.3. Juridical acts in general: 21, 30, 33, 50, 57, 58, 59,
70, 73, 82, 83
4. Rules about trials and processes
4.1. General duties of the judge: 12, 26, 31, 88
4.2. Penal cases: 4, 5, 23, 24, 495
4.3. Treatment of the plaintiff and defendant: 11, 20, 32,
38, 63, 71

5

Rule n. 4 “No forgiveness of sin unless there is restitution”, n. 5 “There is no
forgiveness, unless the sinner has mended his ways”, n. 23 “Who is not culpable
should not be punished, but disadvantages may be imposed on him if there is a
permanent causes”, n. 24 “When someone does something by the order of a
judge, he cannot act out of malice since he must obey the judge”, n. 49 “In matters
of penalty a more benign interpretation is the right one.”
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Regulae Iuris and Principles of Interpretation in
Penal Laws

2.1. The Benign Interpretation of Penalties
Rule 49 of regulae iuris states, “In penalties, the more
benign interpretation is to be applied.”6 This rule has its source in
Roman law, which says that “in penal cases, the most benevolent
interpretation should be adopted.”7 Canon 1404 of CCEO repeats
almost verbatim rule 49, which says, “In the matter of penalties,
the more benign interpretation is to be made.” Canon 2219 of the
CIC 1917 has the same formulation.8 “In penalties, more favorable
interpretation should be adopted.” Such an interpretation is neither
extensive nor restrictive, but merely comprehensive, but an
explanation that negatives the penalty is no interpretation. Strict
interpretation clings to the text and pays due regard to the mind
of the legislator, but mitigates the rigour of the law as far as the
ratio legis will permit.9
6

7

8
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Albert Gauthier, O.P., Roman law and its Contribution to the Development of
Canon Law, (Ottawa 1996)108.
The Digest of Justinian, book 50 n.155, The Digest of Justinian,Translation
Edited by Alan Watsn, vol. 4 (Philadelphia 1998) 480
There is no corresponding canon in the CIC 1983. Referring to the omission of
the incorporation of rule 49 in CIC1983 John B. Hesch writes “It is unfortunate
that our rule of law was not incorporated into the 1983 Code of Canon Law. The
rule has become canon 1404 §1 of 1990 Code of Canons for the Oriental Churches:
“In penal matters the more benign interpretation is to be made.” One might wish
that the venerable principle enshrined in both RJ 49 and canon 1404 §1 of the
Eastern code could be used to supplement the Latin code, the rule being part of
the canonical tradition and the Eastern Canon being a law passed in similar
circumstances. Ironically, this is expressly prohibited in penal matters by canon
19 of the 1983 code, a canon which seeks to protect an accused person from
punishment through laws which do not strictly bind him or her.” John B. Hesch,
“The Glossa Ordinaria on Regula Juris 49,” in Jurist 53 vol. 2 (1993) 354-55.
P. Chas Augustine, A commentary on the New Code of Canon Law, Vol. I (St.
Louis 1926) 98.
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“In penalties, the more favorable interpretation should be
adopted”must be understood according to the general rules of
interpretation, namely, in applying a penalty, a judge cannot
increase a determinate penalty unless it is required because of
extraordinary aggravating circumstances. If a law in establishing a
formal penalty makes use of facultative words, it is committed to
the prudence and conscience of the judge to inflict it or, if the
penalty was determinate, to temper it.But if the law uses
preceptive words, the penalty is ordinarily to be imposed; but it
is left to the conscience and prudence of the judge; to put off the
application of the penalty to a more opportune time if from the
punishment of the defendant it is foreseen thatgreater evils will
arise; to abstain from inflicting the penalty if the defendant is
completely amended and has repaired scandal or has been
sufficiently punished, or it is foreseen that he will be punished with
penalties by the civil authorities.10

10

Cf. CIC 1917 c. 2223, CIC 1983 c. 1344, CCEO c.1409.” Cf. P. Chas Augustine,
A Commentary on the New Code of Canon Law Vol. VIII Book V (St. Louis 1924)
78-81. It is fitting that odious things be restricted and favorable ones extended”
Roman source: The Digest of Justinian, 50, 17, 20 and 56, Albert Gautier, O.P.,
Roman Law and its Contribution to the Development of Canon Law (Ottawa
1996) 108., “The Coetus working on the schema on penal sanctions in the
Eastern Code in a meeting on 28 November 1981 clarified that at least in the
canonical tradition of the Eastern Churches the mitigation of obligatory penalties
is justified because all canonical penalties are regarded as not only expiatory but
also medicinal in character. Thus, if the transgressor can be urged successfully to
repentance, reform of life and satisfaction for the harm and scandal done by the
transgression without imposing a canonical penalty, this approach is preferred.”,
Frederick C. Easton, “Title XXVII Penal Sanctions in the Church,” in A Practical
Commentary to the Code of Canons of the Eastern Churches, ed. John D. Faris
and Jobe Abbass OFM Conv., (Chambly, Canada 2019) 1410.

Regulae Iuris (Rules of Law): A Tool for the Interpretation ...

61

2.2. Restriction of Odious Things and Extension of
Favourable Ones
Rule 15 is another long-standing canonical principle
originating in Roman law “Odia restringi, et favores convenit
ampliari.” We see the reflection of this principle in the formulation
of canons 18 of CIC and 1500 of CCEO. There is no difference
in the formulations of these canons that state: “Laws which
establish a penalty, restrict the free exercise of rights, or contain
an exception from the law are subject to strict interpretation”
(CCEO 1500).
In Roman Law, the restriction odia was seen to apply
principally to penalties. “The same application is found in Canon
Law. A penalty is always something unfavorable. Its application,
then in the sense of Rule 15 must always be restrictive.”11 So
penal laws are to be interpreted strictly. According to Edward
Roelker “Rule 15…is directly and immediately applicable
whenever a penal law is involved, or the free exercise of rights is
curtailed or whenever the law itself contains an exception to its
normal force and obligation.”12
Strict interpretation … does not change the meaning of the
law but narrows its meaning and application to the bare
minimum stated in the law…. All burdensome laws –
including preceptive, prohibitive, invalidating, and
disqualifying laws – are subject to strict interpretation….
Penal precepts (c. 1406) are also subject to strict
interpretation (c. 1512 §2). If more than one interpretation
of penal law is possible, the more benign interpretation, that
11

12

Edward Roelker, “An Important Rule of Law,” The Jurist, vol XVII (January
1957)12.
Edward Roelker, “An Important Rule of Law,” The Jurist, vol XVII (January
1957)23.

62

The Penal Laws in the Church

is, the one more favorable to the accused must be applied
(1404). Even this more benign interpretation must then be
interpreted strictly. The strict interpretation of penal law
means not only that the words of the law must be interpreted
narrowly but also that,before an accused person is subject
to the penalty determined by law, all conditions of the law
must be strictly met. For example, canon 1446 states: “A
person who does not obey the legitimate order or prohibition
of his hierarch and who, after a warning, persists in
disobedience is to be punished as an offender with an
appropriate penalty.” A strict interpretation requires that there
be moral certainty (c.1291 §1) on the part of the judge of
the existence of every condition in the law: (1) that there
was an order or a prohibition (c.1510 §2 n.2); (2) that it
was given by the hierarch of the accused (cc. 916 §§1, 3,
5; 984); (3) that it was legitimate, in accord with the natural
and ecclesiastical law; (4) that the accused actually received
the precept and did not obey it (c.1520); (5) that there
subsequently was a warning threatening a penalty unless
the accused complied (c.1406); (6) that the accused actually
received this warning (c. 1520) and (7) had sufficient useful
time to obey it (cf. cc. 1407 §1; 1544 §2). If any of these
conditions were absent, the delict was not committed, and
the penalty may not be imposed.13

A strict interpretation of penal laws is necessary to protect
the rights of persons, including those who have committed or been
accused of a crime. A judge or superior cannot penalize someone
for an offense that is not a crime in canon law nor impose a
harsher penalty than the law itself establishes. The crime must be
gravely imputable because of malice or culpability and be
committed exactly as stated in the law before the offender is
13

John M. Huels, “Law Custom and administrative Acts” in A Practical Commentary
to the Code of Canons of the Eastern Churches, ed. John D. Faris and Jobe
Abbass OFM Conv., (Chambly, Canada 2019) 2691. Cf. CIC cc., 1319, 1371, n. 2.

Regulae Iuris (Rules of Law): A Tool for the Interpretation ...

63

subject to a penalty (CIC c. 1321, CCEO c. 1414). For example,
the crime of abortion is subject to the penalty of latae sententiae
ex-communication according to c. 1398 of CIC and a major excommunication according to c. 1450 §2 of CCEO, but an
attempted abortion, though sinful, is not a crime.14
2.3. Ignorance of Facts and Ignorance of the Law
Rule 13 is reflected in the formulation of canons 15 of CIC
and 1497 of CCEO. According to rule 13, “Ignorance of a fact
constitutes an excuse; ignorance of the law does not.”15 Paragraph
two of canons 15 and 1497 speak of ignorance and presumption
affecting law, a penalty, and a fact. The canon states: “Ignorance
or error about a law, a penalty, a fact concerning oneself, or a
notorious fact concerning another is not presumed; it is presumed
about a fact concerning another which is not notorious until the
contrary is proven.” (CIC c. 15 §2, CCEO c. 1497 §2).
Ignorance regarding law and the fact is differently interpreted
than the rigid concept of ignorance found in Roman Law. The
large body of ecclesiastical laws that have universal territorial
application made it difficult to know the whole Canon Law even
to those whose business it is to seek the law and apply it. Their
responsibility for acts performed or omitted in ignorance must be
judged by their corresponding responsibility to obtain sufficient
knowledge to administer the law properly.16 However, there is still
14

15

16

Cf. Thomas J. Green, “Book VI Sanctions in the Church,” in New Commentary
on the Code of Canon Law,ed. John P. Beal, James A. Coriden, Thomas J. Green
(New York 2000)1603.
The canonical doctrine on ignorance has its roots in Roman Law. This tradition
is reflected in rule 13 and rule 47.
Edward Roelker, “A Comparative Study of Ignorance in the Rule of Law and in
the Code of Canon Law.”, The Jurist, Vol XVIII (January 1958) 128.
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the strict concept of ignorance about invalidating laws in canons
15, §1 of CIC and 1497 §2 of CCEO, but even this is tempered
by possible exception. If ignorance of either law or fact can
usually be overcome, it cannot be alleged as an excuse. This is of
great importance because the diligence required to conquer
ignorance of either law or fact depends on many factors. Diligence
regarding law will not be required of laymen to the same degree
that it would be necessary for a cleric. The first paragraph of the
canons listed above, namely c. 15 and c. 1497 states that no
ignorance of invalidating laws will excuse their observance and
force unless an exception is made in the law itself. Penal laws that
do not invalidate acts are not to be considered under the first
paragraph of canons 15 and 1497. They are adequately
contemplated under the second paragraph of these canons.
Ignorance can be accepted as an excuse that will depend entirely
upon circumstances. However, such circumstances cannot be
admitted when specific knowledge is required because of one’s
office. A Bishop, Vicar General, or pastor can scarcely plead
ignorance as an excuse and liable for the negligence and the
consequent penal action.17
Conclusion
Regulae iuris or rules of law can be used as a tool to interpret and explain various nuances of a few canons on penal laws
in both codes of canon law. It is clear from the analysis of the
text that careful application is needed to avoid misunderstanding.
Rules will be of help in the exegetical study of various canons in
the code, especially that on penal laws.

17

Edward Roelker, “A Comparative Study of Ignorance.” 134

