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PENAL LEGISLATIONS IN CCEO AND INDIAN
CRIMINAL LAW: A COMPARATIVE STUDY
Roy Joseph Kaduppil*
The existence of rules and regulations is a hallmark of an
organized society. When they are of a nation, we call it a legal system.
In a sense, laws may be understood as the formal expression of the
rights and duties of the members of an institute or entity. Laws are
broadly divided into substantive laws and procedural laws. The
function of law is to safeguard the rights of the individual and legal
persons. The laws are to be enforced. In the pursuit of enforcing the
laws the infringement of one’s rights by another is punishable. The
execution of the laws necessitates procedural laws. In a society,
there should be some directives to regulate the behaviour of its
members. The Church also is organized as a society. Both these
institutes, the Church and the State, have substantive laws and
procedural laws. This article aims at a comparative study of the
penal laws of the Church and the State. As regards the laws of the
State, we follow the civil laws of India in this study.
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1.

The Penal Laws in the Church

Terminological Clarification

In the Indian legal system, there are two procedural laws: civil
as well as criminal.1 Civil is comparable to the contentious trials
while criminal to the penal procedure of the Church. The equivalent
of ecclesiastical penal law in the State is criminal law. The Church
applies the term delict for the offence committed by a person while
the State law calls it a crime. In the ecclesiastical law, the one who
officially approaches the tribunal for justice is called the petitioner
and the other part, the accused, is the respondent. The terminology
used is the same in the contentious trials and penal trials of the
Church. But in the State law, the appellation varies according to the
nature of the case. In civil cases which are parallel to the contentious
cases, the parties are plaintiff and defendant and in criminal cases
they are petitioner and respondent.
2.

The Concept, Purpose and Scope of Penal Law

Whether committed by an individual person or by a group of
people, the crimes are not seen as an isolated problem. On the
other hand, every crime committed is an intricate problem affecting
society, which calls for an approach with greater understanding and
sensitivity. The certainty of provisions to make sanctions against the
violators of law is self-evident since its absence will lead to anarchy.
The Church being a communion and a community of the people
of God, often comes up the question of why there should be penal
laws in the Church? The first answer may be that the Church is
organized as a society2 and for the smooth functioning of the society,
1

2

The Code of Civil Procedure, 1908 (CPC) and The Code of Criminal Procedure
1973 (Cr PC).
The Second Vatican Council in its Dogmatic Constitution on the Church, Lumen
gentium 8 stated: “The one mediator, Christ established and ever sustains here
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it also requires means and ways to control its members’ behaviour
to achieve her set goal.
The purpose of the penal law is well explained in CCEO c.
1401. Here the canon presents the therapeutic intent and scope of
penal laws in the Church. Every crime or delict incurs injuries both
in the perpetrator as well as in the victim. Besides, it injures the
community as a whole at least indirectly. Sin is indeed seen as a
sickness of the soul, and the Church applies the sacramental and
extra sacramental means to heal the sinful sick people. Delicts are
also presented as sickness and those who dare to or happen to
commit delicts as sick people. The penal sanctions are also seen as
medicines. The fact that the code refrained from distinguishing between
the expiatory and medicinal punishments indicates that this is a revised
vision in the Eastern canon law.3 The ultimate goal of every law in
the Church is the salvation of souls.
Delicts are external actions. The Church considers delicts as
the transgressions of the message of Christ manifested in the outward
actions.4 The feature of being external makes it different from sins.
Sins are also committed from the transgressions of Christ’s message,
but not necessarily external. They may be internal or external or
involving both. Thus, all the delicts constitute sins, but all the sins do
not end up being delicts.
The concept of criminal law in civil society is almost the same
as that of the Church. It consists of rules promulgated by the State

3
4

on earth his holy Church, the community of faith, hope and charity, as a visible
organization…”
Nuntia 4 (1977) 85-86.
Frederick C. Easton, “Delicts and Penalties in General” in A Practical Commentary
to the Code of Canons of the Eastern Churches, Vol. II, John D. Faris and Jobe
Abbas, eds., Librairie Wilson &Lafleurinc., Canada, 2019, 2518.
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to regulate human conduct, uniformly applicable to all persons, and
enforced by punishment. Thus there are four constituting elements:
politicality, specificity, uniformity and penal sanctions in criminal law.5
A crime can be generally understood as human conduct that
the society, in general, hates or disapproves. In the strict sense of
the term, all the prohibitions of the penal law are called crimes. Their
violations end up in punishments. Blackstone defined crime as follows:
“It is an act in violation of public law or public rights and duties due
to the whole community, in its social aggregate capacity.”6 The
various definitions given by different legal writers point to the following
factors: 1) crime is wrong to society; 2) it involves a breach of law;
3) it has criminal consequences attached to it. The criminal
consequence may be the prosecution by the State and criminal
punishment. Still, there are certain crimes which are not punishable.
For example, acts committed by a person in self-defence.
The criminal law is dynamic because it changes according to
the changing social norms, values, and perceptions—for example,
live-in relationship,7 same-sex marriage,8 sati,9 and dowry.10 The
5

6

7

8

9
10

N. V Paranjape, Indian Penal Code, 4th edition, Central Law Publications:
Prayagraj, 2019, 19.
Blackstone’s Commentaries on the Laws of England, Wayne Morrison, ed., 4
vols., Routledge-Cavendish, London, England, 2001, vol. 1, p. 4.
This is indirectly approved through section 2 (f) of the Protection of Women
from Domestic Violation Act, 2005, presenting it as ‘relationship in the nature of
marriage.’
The landmark decision of the Supreme Court in Navteg Singh Johar Vs. Union
of India, in 2018 decriminalised consensual homosexual intercourse by
reinterpreting Section 377 of the Indian Penal Code and excluded consensual
homosexual sex between adults from its ambit.
Prohibition of sati was effected through Sati (Prevention) Act, 1987.
The giving and receiving of dowry was prohibited by the Dowry Prohibition
Act, 1961.
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function of criminal law is to prevent the incidence of crime and
reprimand the offender. The purpose of punishing a criminal is to
prevent or disable offenders from committing further crimes and
deter other people from committing crimes.
The scope of penal law and penal action is different in the
Church and the State. The Church is concerned about faith and
morals of her members while the State is concerned about every
aspect of its citizens’ life and activities.
3.

Penal Authority

Both the civil State and the Church have penal authority but
from different sources. In the civil society, this primary and
foundational authority is Constitution, which gives due recognition
to statutes, case laws and customary laws. The fountain source of
law in India is India’s Constitution, which, in turn, gives due
recognition to statutes, case laws, and customary laws consistent
with its dispensations. Statutes are enacted by the Parliament, State
Legislatures and Union Territory Legislatures. There is also a vast
body of laws known as subordinate legislation in the form of rules,
regulations, and by-laws made by Central and State Governments
and local authorities like Municipal Corporations, Municipalities,
Gram Panchayats and other local bodies. This subordinate
legislation is made under the authority conferred or delegated either
by the Parliament or State or Union Territory Legislature concerned.
The decisions of the Supreme Court are binding on all Courts within
the territory of India. As India is a land of diversities, local customs
and conventions which are not against the statute, morality, etc. are
to a limited extent also recognized and taken into account by Courts
while administering justice in certain spheres.
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On the contrary, the penal authority of the Church is not from
any Constitution. The Church has certain innate rights. Though the
Eastern Code does not make any clear statement regarding this
inherent right of the Church, the Latin Code is very clear on this
point. CIC c. 1311 states: “ The Church has an innate and proper
right to coerce offending members of the Christian faithful by means
of penal sanctions.”
4.

Penal Procedure

In Church law, the penal procedures can take two different
forms: judicial or administrative. CCEO c. 1402§1 states that a
penalty can be imposed only through a penal trial.This statement
expresses well the mind of the Church. It prefers the judicial process
to the extrajudicial penal procedures. It is specially mentioned that
any contrary custom is reprobated in this respect. As per canon
1507, “a custom which is expressly reprobated by law is not a
reasonable one.”
The judicial process’s preference is once again accentuated
when it states in the second paragraph of the same canon that when
there is a grave cause standing in the way of the judicial process, an
authority can follow an extrajudicial procedure in penal cases. Still,
the following conditions are to be fulfilled for permitting this procedure
in imposing penalties: 1) grave causes are standing on the way of a
judicial process; 2) proofs concerning the delict are certain. The
exempted cases are the privation of office, title and insignia,
suspension for more than one year, demotion to a lower grade,
deposition and major ex-communication.
The legitimate authority to issue an extrajudicial decree is
reserved to the Apostolic See, patriarch, major archbishop, eparchial
bishop and the major superior of an institute of consecrated life,
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who has ordinary power of governance.11 Though there is express
mention of excluding all others, c. 1486 §1, 2° permits a delegate to
carry out this extrajudicial process.12
There is no extrajudicial process according to the criminal
procedure code of India. Articles2013 and 2114 of the Indian
Constitution are apparent that no person shall be deprived of his life
and personal liberty except according to the procedure established
by law. This means that a fair criminal trial, judgment based on
evidence, an opportunity to the accused be heard and appeal
provisions to rectify the trial court’s verdict are necessary before a
person is punished. In the case, Sathyavani Ponrai v. Samuel
Raj, the Supreme Court affirmed that it is not only a Constitutional
right but a natural right. Before proceeding to punish any person, a
fair investigation is mandatory under Articles 14, 21 and 39 of India’s
Constitution. Further in Nirmal Singh Kahlon v. State of Punjab
and Others case, the court observed that the right to investigation

11

12

13

14

CCEO c. 1402 §3: This decree can be issued, besides by the Apostolic See,
within the limits of their competence, by the patriarch, major archbishop, eparchial
bishop and the major superior of an institute of consecrated life who has ordinary
power of governance.
CCEO c. 1486 §1, 2°: [For the validity of the decree that imposes a penalty, it is
required that:] an oral discussion be held between the hierarch or his delegate and
the accused with the promoter of justice and a notary present.
Article 20: Protection in respect of conviction for offences. (1) No person
shall be convicted of any offence except for violation of a law in force at the time
of the commission of the act charged as an offence, nor be subjected to a penalty
greater than that which might have been inflicted under the law in force at the
time of the commission of the offence. (2) No person shall be prosecuted and
punished for the same offence more than once. (3) No person accused of any
offence shall be compelled to a witness against himself.
Article 21. Protection of life and personal liberty. No person shall be deprived
of his life or personal liberty except according to procedure established by law.
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and fair trial applies to both the accused and the victim under Article
21 of India’s Constitution.
5.

Option and Authority for Imposing Penalties

CCEO c. 1403 §1 is on the authority of the hierarch to abstain
from imposing penalties. Even at the proven situation of concrete
crimes, Canon Law permits the concerned hierarch to refrain from
moving with a judicial process. Even if the process is over, he can
refrain from imposing the penalties as decided by the tribunal. But
the hierarch to reach this decision should consult the promoter of
justice. Moreover, certain conditions are to be fulfilled: the offender
or the accused must be moved by sincere repentance; he who is not
yet brought to trial has confessed the delict to the hierarch in the
external forum and has appropriately provided for the reparation of
the scandal and the harm. However, there is a limitation on the
hierarchs to make this optional decision if it involves a case in which
the remission of the penalty is reserved to a higher authority.15 But
even in these cases, he is competent if he has obtained permission
from the higher authority (1403 §2).
Judgment is the last step involved in a criminal trial in a civil
state. Once the judgment is pronounced, the judge cannot review
his own judgment except for some clerical mistakes. After evaluating

15

There are concrete examples of such penalties reserved exclusively to certain
authorities. CCEO c. 1423 states that the patriarchal or major archiepiscopal
synod is competent to reserve the remission of penalty in certain cases to the
patriarch or major archbishop. Canon 1445 §1 reserves the remission of the
penalty of major excommunication incurred for the delict of using physical force
causing injury against a metropolitan, major archbishop, patriarch or the Roman
Pontiff. The hierarch can in no way use this discretionary power in matters
concerning the grave delicts reserved to the Congregation for the Doctrine of
Faith.
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the evidence presented before him/her there are only two choices
before him/her: conviction or acquittal of the accused. CrPC sections
353-365 specifically deal with the judgments.
6.

Interpretation of Penal Laws

There is an accepted juridical maxim regarding the style of
interpretation of the laws: “Whatever is odious ought to be restricted;
whatever is favourable ought to be extended.”16 Taking spirit from
this, CCEO c. 1404 §1 obliges to make a benign interpretation in
matters of penalty. CCEO c. 1500 also states that “Laws which
establish a penalty, restrict the free exercise of rights, or contain an
exception from the law are subject to strict interpretation.” The
second paragraph of the canon prohibits extending a penalty from
one person to another and from one case to another by analogy.17
In theState laws, concerning the interpretation of the penal
statutes, the rule is almost the same as that of ecclesiastical law that
they are to be interpreted strictly. That means it is forbidden to permit
any extension of the meaning of the words. Or in other words, no
penalty can be imposed on any person because the object of the
statute so desired.18 However, the modern trend of interpreting the
statutes is that they are reasonably construed and faithfully applied
according to the legislature’s intent, without unwarrantable severity
and unjustifiable lenity. Utmost care should be taken in the
interpretation so that it should not in any way brings forth a lacuna
or loophole for the offender to escape.
16
17

18

This maxim has its origin in Regula Iuris,15: 18.
CCEO c. 1404 §2: It is not permitted to extend a penalty from one person to
another or from one case to another, although an equal or even more serious
reason is present.
T. Bhattacharya, Interpretation of Statutes, 11th edition, Central Law Agency:
Allahabad, 2020, 64.
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Authority to Issue Penal Laws

Who is the author of penal laws? The common law establishes
the penal laws. Besides,c. 1405 permits those who are endowed
with the legislative power to issues penal laws if necessary for the
ecclesiastical discipline or can even strengthen a divine law or an
ecclesiastical law issued by a higher authority with an appropriate
penalty.19 This competence is circumscribed by reason or territory
or because of persons.
According to the second paragraph of c. 1405, there are also
provisions for adding more penalties to those already established
by the common law, if there is a grave reason. In situation of an
indeterminate or facultative penalty according to the common law,
the particular law can make it obligatory.
Concerning the Indian civil society, the Indian Parliament is
competent to make laws on matters enumerated in the Union List.
State Legislatures are qualified to make laws on matters enumerated
in the State List. At the same time, both the Union and the States
have the power to legislate on matters enumerated in the Concurrent
List. Only the Parliament can make laws on matters not included in
the State List or the Concurrent List. In the event of repugnancy,
laws made by Parliament shall prevail over law made by State
Legislatures, to the extent of the repugnancy. The State law shall be

19

The authorities endowed with the legislative power are clearly mentioned in the
canons. They are Roman Pontiff (cc. 42-45), the Synod of Bishops of the
Patriarchal and Major archiepiscopal Churches (cc. 110 §1, 112 §1, 1488) and the
Council of Hierarchs of a Metropolitan sui iuris Church (c. 167 §2). However,
the patriarch, major archbishop and metropolitan of a sui iuris Church can
promulgate penal laws for the eparchies they govern (c. 191 §2).
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void unless it has received the assent of the President, and in such
case, shall prevail in that State.20
8.

Precepts of Penalty and Canonical Warnings

The penal precepts and the canonical warnings are threats, to
the transgressor of the law, of the possible punishments unless the
individual refrains from such activities and states. Precepts are
administrative acts. If a precept includes the threat of penalties, we
call it a penal precept.21 There are certain authorities enlisted in canon
1402 §3 who are competent to issue such penal precepts. They are
the patriarch, major archbishop, eparchial bishop and the major
superior of an institute of consecrated life who has ordinary power
of governance. But the law obliges these authorities to be mindful of
two factors when they exercise this function. First, there should be a
thorough consideration of the situation which demands such a precept
and secondly such precepts are to be issued with moderation. The
threatened penalty must be specific and clear.
Specific penalties mentioned in c. 1402 §3 are excluded from
threatening. They are privation of office, title, insignia, and suspension
for more than one year, demotion to a lower grade, deposition or
major ex-communication. They are penalties also excluded from
the extrajudicial procedure. But the law in 1406 §1 permits the
patriarch or major archbishop with the consent of the permanent
synod to issue a precept even including the penalties mentioned above.
But in any case, the actual imposition of these penalties requires a
judicial process.
20

21

Indian Constitution articles 245-255, which constitute chapter one of Part XI of
the Constitution is specifically on the distribution of legislative powers.
Precepts are administrative acts and singular precepts directly and legitimately
enjoin a specific person or persons to do or omit something, especially in order
to urge the observance of the law (c. 1510 §2, 2°).
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It is not only that the competent authorities may issue the
precepts including threat of penalties involving penal laws, but also
the precepts involving non-penal laws. 1406 §1 states that the
hierarch can issue precepts involving non-penal laws and in effect
they are equal to penal precepts.
Canon 1407 is on canonical warning. The penalty cannot be
imposed unless the offender is given a warning at least once to desist
from the delict. Suitable time is also to be allowed for repentance.
Though the statement of the need for a canonical warning is very
emphatic, if the nature of the crime does not permit such a warning,
the hierarch may use the discretionary power to move without
warning. However, if the offender sincerely repents the delict he has
committed, and suitable reparation for the damages and scandal or
earnestly promised to do so, it should be considered one desisted
from the delict (1407 §2).
The criminal law of the State does not speak of any penal
precept or warning. The prohibitions in the legal codes are sufficient
warnings for the people at large. But the judge in a court can furnish
anybody with a warning with the threat that he/she will be punished
in the repetition of the same or any similar crimes.
9.

The Imposition of Penalty without a Sentence

The possibility of imposing a penalty without a sentence is a
point of departure between the Latin and EasternCodes.22 While
the Latin Code foresees and permits latae sententiae punishments,

22

For a very good comparative study of the penal legislations of the Latin and
Eastern Codes, see, Thomas J. Green, “Penal Law in the Code of Canon Law and
in the Code of Canons of the Eastern Churches: Some Comparative Reflections”
in StudiaCanonica 28 (1994) 407-451.
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automatic incurring of punishments,23 for certain serious crimes, the
Eastern Code never allows a penalty without a process. It permits
only the ferendae sententiae punishments.24 Right of the supreme
authority of the Church to impose penalty without a sentence is
included in c. 1408. The Roman Pontiff or the Ecumenical Council
can decide otherwise, i.e., to establish a latae sententiae punishment
for any crime even in the Eastern Code.A penalty binds a guilty
party only by a sentence or decree.
Criminal procedural law does not permit the imposition of any
penalty by a decree. But only by a sentence.25
10. Discretionary Power of the Judge in Imposing Penalties
CCEO c. 1409 offers ample discretionary power to the judge
in the imposition of the penalties according to the dictates of his
conscience and prudence.26 This discretionary power is applicable
also for the hierarch who imposes a penalty through an extrajudicial
decree according to canon 1402 §2. This is because the penalties in
23

24

25

26

The instances of automatic incurring of punishments, which is called latae
sententiae are considerably reduced in the present Latin Code. In the previous
legislation, CIC 1917 there were 50 instances of excommunication latae sententiae
whereas in the present Code CIC 1983 there are only seven. Of them five are
reserved to the Holy See.
“Guidelines for the revision of the Code of Oriental Canon Law” given to the
Pontifical Commission for the Revision of Oriental Canon Law very specially
instructed that “in the Oriental Code all the poena elatae sententiae should be
abolished.” Nuntia 3(1976) 24.
This aspect of civil law which permits the imposition of a penalty only after a
judicial trial is explained in page no. 113.
The parallel legislation in CIC 1983 c. 1344 is identical with the Eastern legislation.
This is a great development when compared to the previous legislation in CIC
1917 c. 2223 §3, which permitted only very little discretionary power for the
hierarch or judge in imposing penalties. See, Frederick C. Easton, “Delicts and
Penalties in General,” 2530.
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the Church, according to the Eastern Code, are more medicinal
than expiatory.
According to the canon, the judge has the discretionary power
to decide whether the imposition of the penalty is to be deferred or
delayed to a more suitable time,27 can abstain from imposing a
penalty or impose a lighter penalty,28 can moderate the penalties
within the equitable limits29 or even suspend the obligation of
observing the penalty in certain stipulated circumstances.30 Moreover,
if the penalty fixed in the code is indeterminate and the law does not
provide otherwise, the judge cannot impose specific penalties
enumerated in c. 1402 §2.
In the criminal law of the State, though not extensive as in
canon law (c.1409), Probation of Offenders’ Act, 1958 sections 4
and 6 permit a judge to release an offender on probation. In
appropriate cases, the offender may be allowed the benefit of being
released on probation after he is found guilty of the offence. In such
cases, it is left to the magistrate/judge’s discretion either to sentence
27

28

29

30

CCEO c. 1409 §1, 1°: defer the imposition of the penalty to a more opportune
time if it is foreseen that greater evils will result from an overly hasty punishment
of the offender.
CCEO c. 1409 §1, 2°: abstain from imposing a penalty or impose a lighter
penalty if the offender has reformed and has provided for the reparation of the
scandal and damage or if the offender has been or, it is foreseen, will be punished
sufficiently by civil authority.
CCEO c. 1409 §1, 3°: moderate the penalties within equitable limits if the offender
has committed several delicts and the sum of the penalties appears excessive.
CCEO c. 1409 §1, 4°: suspend the obligation of observing the penalty if it is the
first offence of one who has been commended heretofore by an entirely upright
life, provided the reparation of the scandal is not pressing. The suspended penalty
ceases absolutely if the offender does not commit an offence again within the
time determined by the judge; otherwise, the offender is to be punished more
severely as the one guilty of both delicts unless in the interim the penal action for
first delict has been extinguished.
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him or then allow his release on probation suspending his sentence
or straight way allow him probation without pronouncing the
sentence. Cr PC section 360 also elaborately deal with the release
on probation of good conduct or after admonition. Besides, Cr PC
section 229 gives the judge ample discretionary power in cases of
pleading guilty by the offender. Moreover, the punishments fixed for
specific crimes in the civil penal law are the maximum in respect of
an offence and then leave it to the courts’ discretion to pass suitable
sentences, considering the various circumstances.31
11. Means of Support for the Punished
Canon 1410 is an expression of the great benevolence of the
Church. This pertains only to the punished cleric who is indigent. If
a cleric is punished other than with deposition, adequate means of
support are to be assured for him. Even for a deposed cleric if he is
in genuine need, he should be provided for the best possible way.
Except for the provisions of decent basic requirements of living
during the imprisonment, there is no other provision for support to
the punished in the State’s laws.

31

In the case of Soman v. State of Kerala, the Supreme Court cited certain principles
such as proportionality, deterrence and rehabilitation, which are to be taken into
account “while exercising discretion in sentencing.” The Court also noted that
mitigating and aggravating factors should also be considered as part of the
proportionality analysis. Soman v. State of Kerala, (2013) 11 S.C.C. 382, para
13, 14. In State of M.P v. BabuNatt case, the Supreme Court observed that “the
principle governing imposition of punishment would depend upon the facts and
circumstances of each case.” State of M.P v. BabuNatt, (2009) 2 S.C.C. 272, para.
13. In Alister Anthony Pereira v. State of Maharashtra, the Supreme Court held
that “one of the prime objectives of the criminal law is imposition of an
appropriate, adequate, just and proportionate sentence commensurate with the
nature and gravity of the crime and the manner in which the crime is done.”
Alister Anthony Pereira v. State of Maharashtra, (2012) 2 S.C.C. 648, para. 69.
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12. Limitation of Imposing Penalty owing to
Extinguishing of Penal Action
CCEO cc. 1152-1154 present different situations for penal
action to be extinguished. Canon 1411 states that no penal
procedure, whether judicial or extrajudicial, can be initiated if the
penal action has already ceased according to the norm of law.
Besides, if there is a failure in executing the sentence or decree within
the stipulated time limit, the penalty can no longer be applied.
According to canon 1152, penal action is extinguished in three ways:
by the death of the accused, by pardon granted by the competent
authority and by prescription. Except for the delicts reserved to the
Apostolic See, those mentioned in canons 1450 and 1453 for which
the prescription period is five years and are not punishable under
common law and another prescription time limit are established in
particular law, the prescription period is three years for the penal
actions.
In India, the Code of Criminal Procedure, 1973, sections 467473 are specifically on the limitation of cognizance of certain offences.
These sections highlight the bar to taking cognizance after lapse of
the period of limitation, i.e., prescription. The prescription period is
mentioned in section 468. It ranges from six months to three years
respective of the kind of punishment for that specific offence. For
offences punishable with fine, the period of limitation is only six
months; for crimes punishable with imprisonment not exceeding one
year the period is one year and those punishable with imprisonment
of minimum one year and the maximum of three years the limitation
period is three years.32

32

Certain offences such as economic offences are exempted from this time limit
(Inapplicability of Limitation Act, 1974, section 2 and schedule.
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13. Binding and Loosing of the Penal Legal Obligations
Who are bound to the penal law or precept? CCEO c. 1412
answers that all those who are bound by the law or precept are also
bound to the penalty attached to it. In other words, those who are
not bound by the law or precept are not bound to the penalties
attached to them.
If there occurs a change of law after the commission of the
delict, the more favourable law, previous or the changed, to the
offender is applied. If the changed law abolishes a law or a penalty,
the penalty imposed according to the previous law ceases
immediately.33An imposed penalty remains effective and unchanged
even at the expiration of the office of the one who imposed it unless
there is a contrary provision in the common law. One such example
is canon 1513 §5, where the code foresees the cessation of a singular
precept when the authority of the one who issued it expires unless it
was imposed by a legitimate document.
According to the State’s criminal law, all those bound to abide
by the laws are also bound by penal laws. IPC Sections 76-106
present a long list of persons who are in the category of general
exceptions, which means who are not bound by the provisions of
the penal code and criminal procedure.
13.1. Age Limitation in Imposing Penalties
According to CCEO c. 1413§1, those who are below the
age of fourteen are not subject to ecclesiastical penalties. In the
second paragraph of the same canon, special provisions for the
imposing of penalties on those offenders falling between fourteen
and eighteen are given. They should not be deprived of some good
33

Regula Iuris 15:18.
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owing to the punishment. But they can be punished with specific
penalties which “require some serious work of religion or piety or
charity to be performed, such as certain prayers, a pious pilgrimage,
a special fast, alms, spiritual retreats” as pointed out in canon 1426.
In exceptional cases, if the eparchial bishop or the judge, after
evaluating the person and the situation thinks that the reform of a
person of the age mentioned above group can be accomplished in
another way, even the penalties that involve the deprivation of some
good can be imposed upon them. However, although those who
have completed the age of seven are considered to have reached
the age of reason and are bound by the ecclesiastical laws (c. 1490),
they are not subject to the penalties until they reach the age of
fourteen.
Sections 76-106 of Indian Penal Code deal with general
exceptions of punishments. These exceptions absolve the accused
from criminal liability. They may be split into seven categories: juridical
acts, a mistake of fact, accident, absence of criminal intent, consent,
trifling acts and private defence to person or property.
In the section of the absence of criminal intent are included the
exceptions of age limits. Section 82 is on the act of a child under
seven years of age: “Nothing is an offence which is done by a child
under seven years of age.” That child is considered an infant and
they are presumed to be doli incapax, that is, incapable of committing
an offence.
Section 83 is on the act of a child above seven years and
under twelve of immature understanding: “Nothing is an offence which
is done by a child above seven years of age and under twelve, who
has not yet attained sufficient maturity of understanding to judge of
the nature and consequences of his conduct on that occasion.” A
child between seven and twelve to be covered under this exemption
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is not only enough to prove that he is below the age of twelve years
but also has not attained sufficient maturity to understand the nature
and physical consequences of his conduct on that occasion.
14. Constitutive Elements of a Delict
Canon 1414 §1 presents the elements of a delict. It states: “A
person is only subject to penalties who has violated a penal law or
penal precept, either deliberately or by the seriously culpable
omission of due diligence or by seriously culpable ignorance of the
law or precept.” Accordingly, an action to be considered a delict
requires three constitutive elements: an objective, a penal and a
subjective element.
a. The objective element is the external violation of a penal law or
a penal precept.
b. The penal element is the specification in the text of the law or
precept that its violation is subject to penalty.
c. The subjective element can be either an action done deliberately
or a seriously culpable omission of due diligence or a seriously
culpable ignorance of the law or precept.
An external violation of penal law or penal precept leads to
the legal presumption that the delict is done deliberately. Hence, the
one who did the act is punishable, according to canon 1414 §1.
Still, one is held innocent until he or she is proven guilty. But as
regards the violation of non-penal laws and precepts, it is punishable
only if preceded by a penal warning.
In criminal law, an act to be reckoned as a crime requires the
following elements:34
34

For a very good study of the elements of a crime, see, Arshdeep Ghuman,
“Elements of Crime,” in International Journal of Law Management and
Humanities, (2018) vol. I, Issue 4, pp. 1-18.
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a. Actus reus: There should be an overt act (actus reus) or
omission: Mere intention shall not by itself constitute a crime
unless it is accompanied by some external or overt act.
b. Mens rea: It should have been done with criminal intent (mens
rea): Actus non facit reum nisi mens sit rea = act alone
does not constitute a crime unless accompanied by a guilty
intention.
c. Prohibited Act: The act or omission should be prohibited
conduct under the existing law of crimes.
d. Punishment: It should carry with it some sanction by way of
punishment.
15. Extenuating and Aggravating Circumstances of a
Crime
CCEO c. 1415 is regarding the freedom or even the judge’s
obligation to temper or lessen the penalty established by law or
precept in situations that involve an extenuating circumstance. The
judge can even refrain from imposing a penalty in such cases if the
offender can be reformed employing ways other than a penalty and
there are other sufficient ways to repair the damage and the scandal.
Canon 1416 allows the judge to punish an offender with more
penalties than provided by the law or the precept. Two circumstances
permit him to do so: a) if the delict has been committed by a
recidivistb) if another aggravating circumstance is present. When a
convicted criminal reoffends, he/she is considered a recidivist. The
law has fixed the maximum punishments. The judge is given the
discretionary power to pronounce exact term of sentence, considering
the gravity of the offence, depravity of the offender and the
consequential injury or harm caused to the victim.
The state law does not permit a judge to impose any punishment
more than what is fixed in the law since it is the maximum.
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16. Conspirators of a Delict and Attempted Delicts
Canon 1417 is on those who co-operate with the perpetrators.
They may be the principal co-operator or simple collaborators
through conspiracy. According to the judge’s prudence, the judge
can impose the same penalty on them, either on the principal
perpetrators or with other penalties of the same or lesser gravity.
Canon 1418 presents three different contingencies where the
actual committing of the delict does not take place. But the attempt
is made. Are they punishable or not? In §1, the intention is to commit
a delict, but it did not take place; in the second paragraph, the delict
is not committed but the omission or act by its very nature conducive
to the execution of the act; in the third paragraph, the offender started
doing the delict but voluntarily stopped it. Among these three different
circumstances of incomplete delict, the first is not punishable unless
the law or precept provides otherwise, in the second the offender is
to be punished but with a lighter penalty than that is established for
a completed delict, especially when it results in a scandal or some
other grave damage; the third one is freed from penalty if there is no
damage or scandal due to this attempted offence.
In the Indian Penal Code, there are three crimes which are
called inchoate crimes. They are: 1) attempt (Section 511), 2)
abetment (Section 107-120) and 3) criminal conspiracy (Section
120-B). The inchoate crime of attempt is conduct, which is very
proximate to the commission of an indictable offence when it is done
with an intent to commit the offence. A person or persons who
help, assist, aid, induce, command, procure or encourage another
to commit a crime is an abettor, and the abettor’s act is called
abetment of the crime. It can take any of the following three forms:
by instigation, conspiracy, or intentionally aiding. Criminal conspiracy
is the agreement of two or more persons agreeing to do or cause an
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illegal act or an act that is not illegal but done by illegal means. The
criminal conspiracy to be considered an offence should have the
following factors: 1) there must be an agreement between two or
more persons between themselves and 2) the agreement must be to
do or cause an illegal act or a legal act by illegal means.
17. Remission of Penalties
CCEO cc. 1419-1425 address the different aspects of the
remission of penalties.35
17.1. Authority to Remit the Penalties
CCEO cc. 1419 and 1420 are on the authorities who can
remit the penalties. Canon 1419 speaks very generally when it states
that all authorities who can dispense from a penal law or exempt
from a penal precept can remit the penalty imposed by that law or
precept. However, according to c. 1537 penal laws cannot be
dispensed. All legislators of penal law and authors of penal precepts
have the authority to remit from the penalties attached to these laws
and precepts.
Canon 1420 mentions the authorities who can remit a penalty
imposed by the common law, by a particular law or a penal precept
or by the Apostolic See. That imposed by the common law may be
remitted by the hierarch who initiated the penal trial or imposed the
penalty by decree. This same authority is vested in the local hierarch
on people who reside in his territory but only after consulting the
hierarch who initiated the trial or imposed the penalty. The same
authorities can remit the penalties imposed by the particular laws or
penal precepts unless a sui iuirs Church’s particular law provides
35

According to CCEO remission of penalties is possible only in the external forum.
But CIC c. 1357 has provision of remission of penalties in the internal forum.
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otherwise.The penalties imposed by the Apostolic See can be remitted
only by the Apostolic See unless the remission of the penalty is
delegated to the patriarch or others.The remission of a penalty due
to a force, grave fear or fraud is null by law (c. 1421).36
17.2. Different Ways of the Remission
Canon 1422, in three paragraphs, addresses different ways
of granting remission from a penalty. A penalty can be remitted under
conditions which may be suspensive or determining. In the former,
remission becomes effective only at the fulfilment of the conditions
while in the latter the remission is granted immediately but will be
withdrawn at the non-fulfilment of the attached conditions. In another
kind of remission, the offender is unaware of the remission of the
penalty. This is done in view of the good of the community as well as
of the offender.37
The second paragraph insists that remission being a singular
administrative act, should be given in writing. Nevertheless, if there
exists a grave cause, this insistence may not stand.The third paragraph
is on making public the request for the remission of the penalty or
the granting of the remission. Unless it is useful to protect the
reputation of the offender or it is necessary to remove the scandal
incurred, the request for and the grant of remission are not to be
made public.

36

37

However, c. 932 §1states that “a juridic act placed out of force inflicted on a
person from without, which the person was not able to resist in any way, is
considered null.” §1: A juridic act placed out of some other force, grave fear,
unjustly inflicted, or out of fraud is valid unless the law provides otherwise…
Here is an example where the law provides otherwise.
CCEO c. 1422 §1: The remission of penalty can also be given conditionally or to
an unknowing offender.
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17.3. Reservation of Authority to Remit Penalties
Canon 1423 very clearly states who all can reserve the authority
to make the remission from the penalties. The Roman Pontiff is the
primary authority, who can reserve to himself or others the remission
of any penalty. Besides, the Synod of Bishops of the patriarchal or
major archiepiscopal Church is competent to reserve the remission
of penalties to the patriarch or major archbishop for their subjects
who have a domicile or quasi domicile within the proper territory.
Nobody else has such authority except with the consent of the
Apostolic See. Moreover, the reservation of remission from the
penalties being an exception to the general rule is subject to strict
interpretation.
17.4. Conditions for the Remission of Penalty
According to c. 1424, there are three sine qua non conditions
for the remission of a penalty. The sincere repentance of the offender
for the delict committed and the provision for the reparation of the
scandal and the damages are must for the penalty’s remission.
Notwithstanding the fact that the perpetual penalties such as the
deposition of a cleric, the demotion of a cleric to a lower grade or
penal transfer to another office or any penalty which stably affects
the status of a person in the Church cannot be remitted, if the authority
competent to grant remission is convinced of the fulfilment of the
requirements mentioned above cannot deny the granting of the
remission.
17.5. Remission in Case of Several Penalties
Canon 1425 foresees a situation where several binding
penalties exist in a person. Two possibilities are mentioned in the
canon: remission of specific penalty or penalties and the general
remission of penalties. The remission of penalty to be valid, it should
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be mentioned explicitly in the decree. However, if the remission is
general, all the penalties are remitted except those avoided in bad
faith in the request for remission.
Law is well settled that under Articles 72 and 161 of the
Constitution of India by which the President of India and the
Governors of the States have the power to grant pardons, respites
or remissions of punishment or to suspend, remit or commute the
sentence of any person convicted of any offence against any law
relating to a matter to which the executive power of the State extends.
There is a difference between the grant of pardons and remission of
sentence of any convict under Art. 161 of the Constitution. The
Supreme Court had considered the effect of pardon in the case of
Kehar Singh v. Union of India,38 wherein it was observed that a
pardon reaches both the punishment prescribed for the offence and
the guilt of the offender and when pardon is full, it releases the
punishment and blots out of the existence of the guilt, so that in the
eye of the law the offender is as innocent as if, he had never
committed the offence. If granted after conviction, the pardon
removes the penalties and disabilities and restores him to all his civil
rights. The Supreme Court considered the effect of remission in the
case of Sarat Chandra Rabha v. Khagendra Nath,39 wherein it
was observed that how it is not disputed that in England and India
the effect of a pardon or what is sometimes called a free pardon is
to clear the person from all infamy and from all consequences of the
offence for which it is granted and from all statutory or other
disqualifications following upon conviction. It makes him, as it were,

38
39

Kehar Singh v. Union of India, AIR (1989) SC 653.
Sarat Chandra Rabha v. Khagendra Nath, AIR (1961) SC 334.
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a new man (See Halsburry’s Laws of England, Vol VII, Third
Edition, p. 224 para 529).
But the same effect does not follow on a mere remission which
stands on a different footing altogether. In the first place, an order
of remission does not wipe out the conviction. All that it does is to
affect the execution of the sentence; though ordinarily a convicted
person would have to serve out the full sentence imposed by a court,
he need not do so with respect to that part of the sentence which
has been ordered to be remitted. An order of remission thus does
not in any way interfere with the order of the court; it affects only the
execution of the sentence passed by the court and frees the convicted
person from his liability to undergo the full term of imprisonment
inflicted by the court though the order of conviction and sentence
passed by the court still stands as it was. In law, the order
of remission merely means that the rest of the sentence need not be
undergone, leaving the order of conviction by court and the sentence
passed.
18. Various Penalties
CCEO cc. 1426-1435 introduce different types of penalties
that can be imposed on the offenders. They are some serious works
of religion or piety or charity, public rebuke, putting under
supervision, the prohibition of residing in a specific place or territory,
penal privations, minor ex-communication, suspension, reduction
and deposition of clerics, major ex-communication and prohibition
against reception or administration of sacraments and sacramentals.
Section 53 of the Indian Penal Code enlists the following
possible punishments that can be awarded by the criminal courts:
death sentence, imprisonment for life, imprisonment for a specified
period, forfeiture of the property and fine.
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19. Various Delicts
The second chapter of title XXVII of CCEO addresses the
different possible delicts in the Church and the respective penalties
to be imposed for these delicts. They are included in cc. 14361467. The enlisted delicts are: rejection of the Catholic faith, refusal
to submit to the supreme authority of the Church, deliberate omission
of the commemoration of hierarch in the Divine liturgy and divine
praises, baptism or raising of children in a non-Catholic religion,
violation of norms of law concerning participation in sacred rites,
profane or evil use of sacred objects, sacrilege of the divine Eucharist,
simulation of Divine liturgy or other sacraments, perjury, physical
force against a bishop, metropolitan, patriarch or the Roman Pontiff,
to another cleric, religious, member of a society of common life in
the manner of religious or against a lay person who is actually
exercising an ecclesiastical function, disobedience to the hierarch,
sedition and obstruction of freedom of ministry and ecclesiastical
authority, delicts involving various means of communication, improper
alienation of ecclesiastical goods, homicide and abortion, injuries to
human life and freedom, serious physical injury or serious harm to
the reputation of another, external sins against chastity, false
denunciation, forgery of ecclesiastical documents, violation of
sacramental seal, absolution of an accomplice in a sin against chastity,
solicitation to sin against chastity on the occasion or under the pretext
of confession, conferral of ordination without mandate or against
canons, illicit seeking to influence the civil authority for obtaining
sacred ordination, an office, a ministry or another function in the
Church, simony for the sacraments, simony for the ecclesiastical
offices, simoniacal briberies, abuse of ecclesiastical power, office
or ministry, inducement to transfer to another Church sui iuirs,
exercise of trade or business contrary to the prescripts of law, and
the violation of obligations imposed by a penalty.
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In the civil society, crimes are classified under various criteria.
Criminologists, in general, prefers the classification of crimes as 1)
legal crimes such as theft, dacoity, robbery, rape, hurt, assault,
kidnapping, mischief, etc. 2) political crimes which are politically
motivated or committed in violation of the electoral laws or norms
set out for the politicians in the course of their political activities. 3)
economic crimes such as hoarding, black marketing, financial frauds,
tax evasion and other white-collar crimes such as smuggling of
narcotic substances, counterfeiting currency, scams, corruption,
bribery, money laundering, foreign exchange violations, theft of
intellectual property, company frauds, stock market manipulations,
illegal trafficking in arms or explosives, software crimes etc. 4) social
crimes, which are committed in violation of social legislations such
as Child marriage restraint Act 1978, Protection of civil rights Act,
1955, Immoral Traffic Act, 1956 etc. 5) socio-economic offences
which either affect the health and material welfare of the community
as a whole or the country’s economy such as evasion and avoidance
of taxes, racketeering, profiteering, black marketing, hoarding, etc.
6) cyber-crimes such as money laundering, data diddling, hacking,
stalking, e-mail frauds, cyber pornography, software piracy, etc.,
and 7) miscellaneous crimes which include all other crimes committed
under local or special Acts such as Prevention of Food Adulteration
Act, 1954, Drugs Act, 1940, etc.
IPC has another classification of crimes on a statistical basis.
They are:
1. Offences against the State (Secs. 121-130)
2. Offences against public tranquillity (Secs. 141-160)
3. Offences relating to public servants (Secs. 161-171)
4. Offences affecting public health, safety, convenience, decency
and morality (Secs. 268-294-A)
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5. Offences relating to religion (Secs. 295-298)
6. Offences against person (Secs. 299-377)
7. Offences against property (Secs. 378-462)
8. Offences relating to documents (Secs. 463-477-A)
9. Offences relating to marriage (Secs. 493-498-A)
10. Offences relating to defamation (Secs. 499-502)
11. Offences of criminal intimidation, insult and annoyance (Secs.
503-510)
12. Attempt to commit offences ((Sec. 511)
20. The Procedure for Imposing Penalties
Canon Law has got its procedure for imposing penalties.
20.1. The Preliminary Investigation
a. In Canon Law
Canons 1468-1470 are on the various aspects of the
preliminary investigation. The penal procedure’s initiation is with the
preliminary inquiry which the hierarch himself or through another
has to make. There the utmost care is to be taken to safeguard the
good name of all involved in this investigation. The one conducting
the preliminary inquiry has a role analogous to that of an auditor in
the process. Hence he is the one who collects the maximum proofs.
There is a prohibition for him to act as a judge if a penal trial is
conducted in this case (c. 1468 §§ 1-3).
After having made this preliminary investigation, the next stage
is the decision making phase of the hierarch. The hierarch has to
decide whether to initiate a procedure to impose a penalty or not; if
he proceeds to initiate a process, it should be through a penal trial
or extrajudicial decree. The hierarch is at freedom to change his
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decision or revoke it whenever he feels it suitable on the emergence
of new evidence. Before making this decision, the hierarch has to
hear the accused and the promoter of justice and two judges or
experts in the law. Hierarch must see, with the consent of the parties,
whether it is expedient to resolve the question of damages equitably
(c. 1469 §§1-3).
The civil law has a more extensive pre-trial process. Its different
stages are given below.
b. In the Criminal Procedure of the State
In the State’s criminal procedure, this phase is called the pretrial stage and begins with the commission of an offence, which may
be cognizable40 or non-cognizable.41 Then comes the information.
It can be information to the police or a complaint to the magistrate.
If the information to the police is of a cognizable offence, under
section 154 of the Code of Criminal Procedure, a First Information
Report (FIR) is registered. FIR puts the case into motion. An FIR is
information given by someone (aggrieved) to the police relating to
the commitment of an offence. If it is of a non-cognizable offence, a
non-cognizable offence report (NCR) is registered by police under
section 155 of Cr PC. But the police cannot start an investigation or
arrest the accused without the order of a Magistrate having power
to try such cases.

40

41

"Cognizable offence” means an offence for which, and “cognizable case” means
a case in which, a police officer may, in accordance with the First Schedule or
under any other law for the time being in force, arrest without warrant. The Code
of Criminal Procedure, 1973, Section 2 (c).
“Non-cognizable offence” means an offence for which, and “non-cognizable
case” means a case in which, a police officer has no authority to arrest without
warrant. The Code of Criminal Procedure, 1973, Section 2 (l).
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The next possibility of information is a complaint to the
magistrate. Section 2 (d) of the Code of Criminal Procedure defines
the term complaint as any allegation made orally or in writing to a
Magistrate, with a view to his taking action under this Code, that
some person, whether known or unknown, has committed an
offence, but does not include a police report. On receipt of a
complaint a Magistrate has several courses open to him.
He may take cognizance of the offence and proceed to record
the statements of the complainant and the witnesses present under
Cr PC Section 200. Thereafter, if in his opinion there is no sufficient
ground for proceeding he may dismiss the complaint under Section
203, Cr PC. If in his opinion there is sufficient ground for proceeding
he may issue process under Section 204, Cr PC. However, if he
thinks fit, he may postpone the issue of process and either inquire
into the case himself or direct an investigation to be made by a police
officer or such other person as he thinks fit for deciding whether or
not there is sufficient ground for proceeding (Section 202, Cr PC).
He may then issue process if in his opinion, there is sufficient ground
for proceeding or dismiss the complaint if there is no sufficient ground
for proceeding.
The next in the pre-trial stage is an investigation by police.
Police conduct investigation through the:1) collection of evidence
2) interrogation statement of accused 3) statement of witnesses
4) scientific analysis/opinion if required. During this time, at any
stage decided by investigating agency, accused persons can be
arrested.
In the case of cognizable offence, police can start an
investigation after the registration of FIR, for which no prior approval
of magistrate is necessary. But in case of non-cognizable offence,
prior approval of magistrate is necessary to start an investigation.
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Upon registration of FIR for the cognizable criminal offence,
the accused may apply for an anticipatory bail in session court or
high court. If anticipatory bail is granted, then the accused cannot
be arrested. If anticipatory bail is rejected, then the accused can be
arrested without a warrant. However, in the case of the noncognizable offence, prior approval of magistrate is necessary.
Within 24 hours of the arrest, the accused shall be produced
before a magistrate having jurisdiction to try such cases.Whenever
an accused is arrested for any offence and police cannot complete
the investigation within 24 hours then such person is produced before
a magistrate for seeking an extension of police or magisterial custody,
which is called remand.
If the investigating agency feels that a prima facie case is made
out, the charge sheet is filed in court through the public prosecutor.
If the police think that no prima facie case is made out, a final
report will be filed in court.
After the charge sheet’s filing, the next stage is taking
cognizance of offence by a magistrate under section 190 of the
Criminal Procedure Code. In the language of the Honourable Apex
Court employed in its earliest decision R.R.Chari v. State of U.P42
“taking cognizance does not involve any formal action or indeed
action of any kind but occurs as soon as a Magistrate as such applies
his mind to the suspected commission of the offence.”
Then comes the service of summons/warrant to the accused
and process to compel appearance under chapter 6 of Cr PC. This
will be followed by the appearance of the accused before the court
and engagement of an advocate for the accused. They will
42

R.R.Chari v. State of U.P, AIR (1951) SC 207.
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immediately file an application for bail and will furnish the necessary
surety. The court will decide on this after hearing the public
prosecutor and the counsel for defence. On the question of the charge
sheet, court can reject it, in which case the accused is discharged or
the court can accept that a prima facie case is made out. If the
decision is the latter, then the court frame the charges and post the
case for trial. Case goes to the next stage.
There can happen that the court accepts the final report, and
the case is closed and the accused is discharged. Or the court can
reject the final report, and direct the police to investigate the case
further. The case goes back to the investigation stage, or if the court
direct the case to be posted for trial, it goes to the next stage.
After considering the police report and other important
documents if the accused is not discharged, the court frames charges
under which the accused is to be trialled. If the accused pleads
guilty, the court shall record the plea and convict the accused at its
discretion. If the accused pleads not guilty, then the case is posted
for trial.
20.2. The Trial Stage
a. In Canon Law
Canons 1471-1485 are on the development of a penal trial.
The laws applicable for this procedure are the canons on trials in
general and on the ordinary contentious trials. If there are special
norms that pertain to the public good, they also are to be applied.
However, the canons on summary contentious trial are not to be
applied (c. 1471 §1).
After evaluating the preliminary inquiry, the hierarch decides
whether a penal trial is to be initiated or not. If the decision is for a
trial, then the hierarch constitutes a tribunal. All the acts of the
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preliminary investigation are to be handed over to the promoter of
justice, who acts as the petitioner in penal cases. He has to present
a libellus of accusation to the judge (c. 1472 §1).
After hearing the promoter of justice and having cited the
accused the same hierarch can suspend the accused from the exercise
of sacred orders, an office, a ministry, or another function. He can
also impose or forbid residence of the accused in a particular territory
or place, or even prohibit the public reception of the Eucharist
(c. 1473).43
Then follows citation to the accused, in which he will be invited
to choose an advocate for him within a determined time. In case he
does not appoint an advocate personally and the time permitted
lapses, the judge ex-officio appoints an advocate for the accused
(c. 1474). There is the possibility of renouncing the trial by the
promoter of justice at any grade of the trial with the consent of the
hierarch or at his order and with the acceptance of the accused
unless he is declared absent from the trial (c. 1475 §§1-2).
The trial continues with the citation to the parties, joinder of
issues, deposition of the promoter of justice as well as the accused,
the witnesses and the collection of other proofs if there is any. Since
the accused is not bound to confess the delict, an oath cannot be
administered to him/her (c. 1471 §2). Then follows the publication
of the acts, submission of the defence briefs and observations given
in writing and the oral discussion44 (c. 1476). Once the discussion is

43

44

At the cessation of the cause, all these censures are to be revoked or they
automatically end by law itself when the penal trial ceases (c. 1473).
The persons permitted to be present for the oral discussion are the promoter of
justice, the accused and his or her advocate, the injured party and that person’s
advocate, and the experts who collaborated in the trial (c. 1477). In the oral
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completed, the tribunal has to render a sentence (c. 1479), and the
dispositive part of the sentence is to be published immediately (c.
1480).45 The entire definitive sentence is to be communicated to the
parties within a month of the decision of the penal case (c. 1480).
b. In the Criminal Procedure of the State
Generally speaking, the trial of a case commences when the
case is posted to examine witnesses. There are different types of
trials in the criminal procedure. They are: a) sessions trial,46 b) warrant
trial,47 c)summons trial,48 and d) summary trial.49
After the charges are framed, and the accused may plead guilty,
then the court requires the prosecution to produce evidence to prove
the guilt of the accused. The prosecution is required to support their
evidence with statements from its witnesses. This process is called
“examination in chief”. The magistrate has the power to issue
summons to any person as a witness or orders him to produce any
document.

45

46
47

48

49

discussion the right to speak last is for the accused either personally or through
his or her advocate (c. 1478).
Canon 1480 previews also a situation where the publication of the dispositive
part of the sentence may not be done if the tribunal decides to keep it secret for
a grave reason. However, the entire definitive sentence cannot be kept secret, it
is to be communicated to the parties, no later than a month from the day of
decision of the penal case.
The Code of Criminal Procedure, Sections 225-237 deal with the sessions trial.
The Code of Criminal Procedure, Sections 238-250 deal with the trial of warrant
cases.
The Code of Criminal Procedure, Sections 251-259 deal with the trial of summons
cases.
The Code of Criminal Procedure, Sections 260-265 deal with the summary
trials.
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Section 313 of the Criminal Procedure Code gives the
accused an opportunity to be heard and explain the facts and
circumstances of the case. The statements of the accused are not
recorded under oath and can be used against him in the trial.
An opportunity is given to the accused if he is not being
acquitted of producing evidence to defend his case. This is called
defence evidence. The defence can have both oral and documentary
evidences. In India, since the burden of proof is on the prosecution,
the defence, in general, is not required to give any defence evidence.
Then follows the final arguments, where the public prosecutor
and the defence counsel present their arguments. After this, the court
pronounces the judgment and the sentence. The court’s final
decision with reasons given in support of the acquittal or conviction
of the accused is known as judgment.There may be a session for
the arguments on sentence. This is done when the accused is
convicted. Both sides are invited to give arguments on the
punishment, which is to be awarded. This is usually done when the
person is convicted of an offence whose punishment is life
imprisonment or capital punishment. However, when the sentence
is pronounced in a summons case, the parties need not argue on
the amount of punishment given. The sentence is the sole discretion
of the judge.
After the arguments on sentence, the court finally decides
what should be the punishment for the accused. While punishing a
person, the courts consider various theories of punishment like
reformative, preventive and deterrent theories of punishment. Court
also considers the age, background and history of an accused, and
the judgment is pronounced accordingly.
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20.3. Post-Trial Stage
a. In Canon Law
The post-trial activity envisaged in Canon Law is either an
appeal by the aggrieved party or the accused’s acquittal. The trial’s
final judgment will be either declaring the accused as not guilty or
imposing the stipulated penalty for the established delict of the
accused. Canon 1481 §§1and 2 opens the possibility for appeal to
the accused and the promoter of justice respectively. Usually, the
accused becomes aggrieved in a sentence when it establishes the
attributed delict and imposes the penalty proposed by the promoter
of justice through an affirmative sentence. But paragraph one of the
canon mentioned above permits the accused to move with an appeal
even when he is acquitted from the allegation. This is possible when
the judge acquitted him or her from punishment only because the
penalty was facultative or when the judge refrained from imposing
penalty using the provisions of cc. 1409 §1 and 1415. These canons
allow the judge to abstain from imposing a penalty, even when the
accused is found guilty. In such situations, the accused is aggrieved
by the judgement, albeit his acquittal because his innocence is not
declared. The delict charged on him remains.
The second paragraph is on the right of the promoter of justice
to proceed with an appeal if he or she judges that the scandal incurred
by the delict is not removed or the restoration of justice has not
been sufficiently provided for. If either of the parties launches no
appeal, the judgment becomes final at the lapse of the stipulated
time.
b. In the Criminal Procedure of the State
There are two possibilities open in the criminal procedure after
the trial and judgement. They are appeal or application for
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revision.The appeal can be filed by the party aggrieved by the
judgment on acquittal or conviction. On notice being issued to the
opposite party, arguments are placed before the appellate court by
defence counsel and the public prosecutor.
The right of appeal provided, but no appeal was filed, then in
its discretion the Sessions Court or the High Court can entertain a
revision to prevent the miscarriage of justice occurred by the lower
court’s orders. Once the judgment of the appellate Court or Court
having revisional jurisdiction is issued, the sentence will be executed.
Conclusion
There are different theories of punishment. The principal ones
are retributive theory, deterrent theory and the reformative theory.
According to the retributive theory, punishment is an end in itself.
An evil is answered with another evil to the evil doer. This may also
be called expiatory punishment. It is a punishment to the wrongdoer
who is made to suffer in proportion to wrongdoing severity. The
deterrent theory considers punishment as a preventive measure to
the offender and the society at large. The reformative theory of
punishment uses criminal justice to readjust the prisoner to the
demands of society. The punishment aims at forming a better person.
The offender is considered as a patient and the punishment as a
cure to his sickness.
In the civil concept of punishment, all these elements are jointly
observed. But in the Church law, crime is seen as sickness and the
punishments as purely medicinal. Notwithstanding the assurance of
meting out justice to the victim, the recovery of the wrongdoer is
primarily intended in the imposition of penalties by the Church.
Moreover, modern psychology speaks of reciprocal punishments
rather than expiatory. It is a punishment that fits the crime. For
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instance, a child caught stealing from a store might be required to
help sweep up the store after school for a week. It is an excellent
way for him or her to understand the consequences of actions.
The Church is our mother. No mother can take punitive
measures against her children with vengeance and hatred. Church
approaches the wrongdoers with the motherly solicitation. She looks
forward to their home return. With this purpose, she administers her
legal services to confront the infringement of the teachings of the
Gospel of our Lord by her beloved children.

