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The Penal Laws in the Church

DELICT AND PENALTY:
AN APPRAISAL OF THE EASTERN CODE
Varghese Palathingal*
Thirty years have elapsed since Saint Pope John Paul II
promulgated the Code of Canons of the Eastern Churches (CCEO)
by the Apostolic Constitution Sacri Canones.1 There the Supreme
Pontiff underlined the “integral and immutable binding force” of the
Sacred Canons of the first millennium. It constitutes the highest
confirmation of the invaluable worth of the sources of the canons of
the Eastern Churches. The genuine oriental traditions are sanctioned
by about five hundred Pre-Chalcedonian canons and the Vatican II
directive.2 All those canons are confirmed as a Code for all of the
Eastern Churches.
The Holy Father affirmed the authority of the tradition of the
apostles, the canons of the seven ecumenical councils, synods, local
*
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councils/synods and the holy fathers. Those canons of the Fathers
of the Early Church are sacred because of the purity of doctrine, the
sanctity of life, antiquity and approval of the Church. Among the
sources of the CCEO, the canons and decrees of those councils
and synods, together with the ancient canons, form the substratum
of the particular law of different Churches sui iuris. The ancient
law comprised in the Eastern ecclesiastical discipline of the first
millennium constitutes the patrimony of the Eastern Churches. As
CCEO c. 2 makes it clear, one should have recourse to the ancient
law to understand the norms of the Code that repeat or adapt that
law.3 CCEO c. 1501 provides various means to resolve the silence
or lacuna in the Code where canons of synod and the holy fathers
are mentioned primarily.
The Eastern Code describing the concept of Rite makes
reference to patrimony /heritage. The canon 28 of CCEO is rich
and dense with four characteristic features of the Eastern Churches,
namely, Liturgy – the celebration of faith; theology – truths of faith;
spirituality and moral life – living the faith; and discipline – preserving
the above mentioned ecclesial treasures. The Second Vatican Council
necessitated the return to the heritage of the Churches. It indicated
the necessity of a “return to lawful traditions of the forefathers if
unduly fallen short of them”, (OE 5 – 6). Later Pope Paul VI, in his
address to the participants of the plenary assembly of the Pontifical
Commission for the Revision of the Eastern Code, urged them to
uphold the fidelity to sacred heritage of ecclesiastical discipline. He
insisted that the enactment of canonical norms shall be in harmony
with the ancient tradition.4
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Here is an attempt to evaluate the notion of delict and
punishment according to the spirit of the Eastern Code. The East
considers sin or delict as wound and the judge as the healer. The
process of judgement is therapeutic rather than juridical.
1.

Origins of the Notion of Delict in Scriptures

In the Bible, the concept of delict or offence is the same as sin.
The Old Testament concept of sin is not simply an error in judgement
but a failure to attain a goal. In Hebrew het, hattat and in Greek
‘hamartia’ means ‘to miss the mark’. We read that Israel sinned
by aggression (Jdgs. 11: 27). It is the consequence of a breach of
an agreement between nations. It also signifies disloyalty by either
party to a contract. Sin also means one’s failure to fulfil his obligation
or of the host to fulfil his duty of hospitality (Gen. 20: 9; 31: 36; 42:
22). Thus the nucleus of sin is a breach of covenant, failure to
achieve an objective or non – action.
Another expression to characterize sin or offence is awon
which means iniquity or deviation. It implies a certain degree of
failure and distortion. Iniquity would mean that reality has become
what ought not to exist. Specifically, iniquity means guilt. Distortion
intrinsic to deviation is the result of the iniquitous act. Guilt is a
burden too heavy for a sinner to bear (Gn. 4: 13; Ps. 38: 5; Is. 1: 4).
“The sin of Judah is engraved on his heart like an inscription in stone”
(Jer. 17: 1). Damage of sin is metaphorically considered like the
rust which eats into a metal vessel. Sin for a person is a liability to
Yahweh and corruption of the person himself.
Related to awon, the word sgagah is also employed, which
means ‘straying’. The sinner who commits an error leaves the right
path to his destination and is lost. He leads an aimless life and is
destined to perish. Sin is a rebellion (pasa, marad, marah) too; an
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act by which a community is dissolved. It is a breach of covenant
and sin against the laws of Yahweh (Ho. 8: 11). Marad signifies a
disposition to rebellion. It includes obstinacy, contentiousness or
refractory disposition. Rebellion is a personal offence, an insult which
arouses anger. Another word used is resa which has a legal
connotation. It is the guilt of the one who was declared guilty by a
legal process. Therefore, he is a criminal.
Old Testament conception of sin is more as trouble and the
sinner is a trouble maker for himself and his neighbour (Gen. 3: 11).
It follows that a sinner is a fool who deliberately releases a harmful
influence. Hence sin would also imply affliction and sorrow. The
sinner purposefully refuses to know and accept God. But Judaic
view of sin is more an offence against the law. Personal offence
against Yahweh was less prominent. According to Pharisees, sinners
and gentiles were not perfect because, to become perfect,
observance of the law is the criterion.
When it comes to the New Testament, sin has three aspects: a
personal, free single act; a state or condition; a source of power.
Jesus stated that malice of sin has its origin in the heart and that
alone defies man (Mk 7:21-22). Though the biblical idea of the
malice of sin is there, Jesus is the true conqueror of sin. What is
emphasized is the magnitude and truly divine character of the saving
deed of Jesus. The Synoptic gospels present Jesus as a friend and
associate of sinners whom he called to repentance. The revolutionary
idea of the New Testament is forgiveness of sin. When in the Old
Testament, God can deliver man from sin, in the New Testament,
God does deliver man. The kindness of Jesus made real to man the
divine mercy and a disposition to forgive. At the return of the sinner
there is joy in heaven, (Mt. 9: 10, 13; 15: 18 – 19; Mk. 7:20 – 22;
Lk.7: 34; 15: 1 – 2; 15:18 -20; 19:7).
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The malice of sin is more explicit in John’s writings. According
to John, sin is lawlessness, and the sinner is a slave to sin (I Jn.
5:17). He characterizes it as the lust of flesh, eye and pride of life.
A sinner is a lover of darkness rather than light (Jn. 3: 19). Sin is not
a single act but a state or condition induced by the devil. Sin endures
in a sinner like guilt in the Old Testament. It is a lie as opposed to
truth. It is unbelief (Jn. 1: 29). Jesus as the lamb who takes away
the sins of the world is the atoning sacrifice for the sins of the whole
world (I Jn. 2: 2; 4: 2)
St Paul characterizes sin more as an actual human condition
than a general condition. It is a state in which man deliberately
commits a sinful act. His doctrine of original sin considers death as
a result of man’s sin. We commit sin when we overlook what is right
even though we are fully aware of it (Rm. 4: 17). Sin is overcome by
the death and resurrection of Christ and by dying with Christ, a
Christian overcomes sin in personal life.
2.

Roman Law and Delict

Roman law distinguishes between crime and tort in clear terms.
Crime is distinguished as an act that endangers the order or security
of state, whereas tort occurs when there is an infringement of an
individual’s right. The primary purpose of a criminal procedure is to
punish an evildoer. In tort, the penal procedure is normally to
compensate the injured party and not to punish the wrongdoer. A
tort can be defined as a private or civil wrong for which the wronged
person may get redress in court. In Roman law, crime falls within
the province of the public law, while delict is a matter of private law.
The sanction for a delict originated as a substitute for individual
vengeance retaining, however, its punitive character. Justinian
followed three distinct proceedings against a thief. First, the criminal
prosecution; second, delictal claim for a monetary penalty to be
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paid to the victim; third a claim in rem for the return of the thing or
a claim in personam for its value.
According to the Twelve Tablets, serious offences like murder,
treason and arson entailed a criminal sanction. The penalty was
imposed by a public authority. The Twelve Tablets preserved various
stages in the development of the private penal action: If it was a
thief caught with the goods in his hand, no trial was required since
the culprit’s guilt was plain. No vengeance was taken, but he was
brought before a magistrate who scourged him. If the offender
caused severe bodily harm, apparently, there was no trial and no
entire physical subjection, but only a retaliation in kind was charged.
If other delicts were committed, mere voluntary compensation was
required, and the victim accepted the money.
Justinian followed Gaius in listing four types of delict: theft
(furtum), robbery (rapina), loss wrongfully caused (damnum
iniuria datum) and insult (iniuria).5
3.

Early Councils and Notion of Penalty

The development of the terminology of penalty unveils the
nucleus of its reality. Ancient Penal Canons inflicted serious penalty
to a delinquent by pronouncing anathema sit. In Apostolic Canon
28 an offender is separated from the Church (ab Ecclesia
omnimodis abscidatur): “If any Bishop, presbyter, or deacon,
having been justly deposed upon open accusations, shall dare to
meddle with any of the divine offices which had been entrusted to
him, let him be altogether cut off from the Church.”6 Canon 62
5
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establishes that he is completely excluded from the Church (plene
reiiciatur): “If any of the clergy, through fear of men, whether Jew,
heathen, or heretic, shall deny the name of Christ, let him be cast
out.”7 Synod of Gangra canon 19 states that the culprits are
condemned from Christ (sint anathema a Christo). The Ecumenical
Council at II Nicaea considered the penalty more serious as being
condemned by the Father, the Son and the Holy Spirit (condemnato
esse a Patre et Filio et Spiritu Sancto). The IVth Council of
Constantinople (VIII Ecumenical Council), in canon 3 pronounced
such people as severely condemned from the Father, Son and the
Holy Spirit (anathema sint a Patre, et Filio et Spiritu Sancto):
“If anyone then does not venerate the icon of Christ, the saviour, let
him not see his face when he comes in his father’s glory to be glorifies
and to glorify his saints. But let him be cut off from his communion
and splendour; similarly the image of Mary, his immaculate Mother
and Mother of God; we also paint the icons of the holy angels just
as divine scripture depicts them in words; we also honour and
venerate those of the highly renowned apostles, prophets, martyrs
and holy men as well those of all the saints. Let those who are not
so disposed be anathema from the Father, the Son and the Holy
Spirit.”8
4.

Anathema: the Gravest Punishment

Anathema is defined as a formal declaration of the Church
excommunicating somebody or condemning something as evil,
something as detested. It is a curse, a formal curse by a Pope or a
Council of the Church, excommunicating a person or denouncing a
doctrine. It may be described as a ban or curse solemnly pronounced
7
8
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by ecclesiastical authority and accompanied by excommunication.
In other words, something is detested or shunned. In 1054 Roman
Church issued an anathema against the Eastern patriarch, who then
issued another one against the Cardinal who delivered it.
Anathema in ancient Greek means an offering or something
dedicated. The verb anatithemi signifies to offer up. In the Old
Testament, it refers to objects consecrated to divine use and those
dedicated to destruction in the Lord’s name, such as enemies and
their weapons during religious wars. As a rule, weapons of enemies
were considered unholy. It meant anything dedicated to evil or a
curse. Originally anathema meant a votive offering set up in a temple
but later on, under the influence of Septuagint it came to mean an
object of curse.
In Pauline writings, the expulsion of someone from the Christian
community was equal to anathema. In the sixth century it assumed
a liturgical meaning. That is a formal ecclesiastical curse or
excommunication and the condemnation of heretical doctrines. It
was considered the severest form of separation from the Christian
Church issued against a heretic or group of heretics by a Pope or a
church official. Paul in his letter to the Galatians, (Gal. 1: 8 – 9)
invoked this classical formula, anathema sit (let him be anathema).
This formula was used in decrees of Councils defining Christian faith.
Paul calls down God’s curse, God’s anathema. His ban was on
those behind their potential defection from Christ. He uses this
formula as an utter solemn curse of Judaizers.9 Saint Paul argued
9
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that Gospel is a force for salvation emanating from Christ. The
Judaizers alleged that Paul had received a message not from Christ
but other unauthorized preachers and that he diluted it to the Gentiles
by eliminating the obligation of circumcision. He replied to his
opponents reaffirming the divine origin of his apostolic commission,
and explained his relationship with the mother Church of Jerusalem.
Commonly speaking, an offence consists in inflicting a wound
on the offender; he is separated from the communion of the Church.
Council of Trullo canon 1 says he is expelled from the list of
Christians. Synod of Carthage in canon 2 envisages rigorous penalty
of deposition or excommunication. Nicaea II canon 13 clearly states
that anathema carries with it eternal damnation (aeterna damnatio).
However, the Council also considers the possibility of a change of
heart in the delinquent. The condemned shall be absolved if he
converts and corrects himself. The penalty is inflicted ordinarily to
the heretics, converts to Judaism, those associated with the heretics,
to the stubborn or obstinate and those committing other serious sins.
There are twofold effects for excommunication, namely,
religious and social. As he violated the rules and regulations of the
Sacred Canons, he is deprived of ecclesial communion. Secondly,
there is prohibition of any relation with the excommunicated. He is
not to be received into the community, and no association with him
is appreciated.
5.

Penal Regulations and the Early Councils

The spirit of the canons of early councils is that no penalty
shall be imposed on anybody except after a penal trial. Apostolic
Canon 74 stipulated that a Bishop accused of a delict may be tried
by a tribunal of bishops and if he is found guilty shall be punished.
The Council of Nicaea (325) established by a canon that the right of
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defence would be safeguarded. The first Council of Constantinople
(381) enacted that in case of damage of good reputation of priests
and disorder among people, the bishops in a province should
adjudicate the matter. The Synod of Carthage (419) in canon 87
stipulated that a competent episcopal tribunal should adjudge the
matter and resolve the controversy. The exercise of judicial power
in the first millennium was reserved to the synod of bishops of the
provincial and patriarchal levels. According to canon 17 of the
Council of Chalcedon a dispute between two bishops should be
resolved by the Provincial synod.10
The synod of Antioch established in its canon 14 in
circumstances when there is no consensus in the judgement regarding
whether a Bishop is innocent or guilty, bishops from the neighbouring
province shall be called. After mature deliberation, the dispute should
be resolved: “If a Bishop shall be tried on any accusation, and it
should then happen that the bishops of the province disagree
concerning him, some pronouncing the accused innocent, and others
guilty, for the settlement of all disputes, the holy synod decrees that
the Metropolitan call on some others belonging to the neighbouring
province, confirm what is determined.”11
The right of defence of the accused should be safeguarded.
As per canon 74 of apostolic canons, the accused is to be summoned
thrice before issuing an ex parte judgement. Meanwhile, the service
of two bishops should be utilized as mediators and arbitrators to
convince the delinquent to abide by the summons of the synod: “If
10
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any bishop has been accused of anything by men worthy of credit,
he must be summoned by the bishops; and if he appears, and
confesses, or is convicted, a suitable punishment must be inflicted
upon him. But if when he is summoned, he does not attend, let him
be summoned a second time, two bishops being sent him, for that
purpose. [If even then he will not attend, let him be summoned a
third time, two bishops being again sent to him.] But if even then he
shall disregard the summons and not come, let the synod pronounce
such sentence against him as he appears right, that he may not seem
to profit by avoiding judgement.”12 The practice of the first millennium
was to reserve the cases of Metropolitans to be tried by the patriarch
who had the right to try a Metropolitan proceeding even to inflict
penalties. The fourth Council of Constantinople prescribed in its
canon 26 that the neighbouring Metropolitans were not competent
to inflict a penalty on a Metropolitan even if he committed a crime
as the judgement is reserved to patriarch: “No metropolitan Bishop
may be judged by his neighbouring metropolitan bishops, even though
it is alleged that he has committed serious crimes, but he may only
be judged by his own Patriarch; we decree that this judgement will
be just and beyond suspicion because a number of esteemed people
will be gathered around the patriarch, and for this reason his
judgement will be fully ratified and confirmed.”13 In the first
millennium, the cases against bishops, Metropolitans and Patriarchs
were adjudged by the Synod of Bishops of the Provincial and
12
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Patriarchal levels, respectively depending on the nature of the cases.
For various reasons, the cases were gradually reserved to the Roman
Pontiff in the second millennium.
The Council of Chalcedon (451) enacted a norm that a person
accusing a Bishop of a delict has to be of a good reputation. It must
be made for certain that the petitioner enjoys good reputation before
accepting the allegation of bishop. The Synod of Constantinople
(384) in canon 1 stabilized that for grave delicts of bishops, penalty
is to be imposed by a penal tribunal of several bishops. Two or
three do not guarantee the objectivity of a sentence. Theophilo of
Alexandria (+ 412) in cc. 6 and 9 provided that canonical penalty
shall be inflicted on a cleric only if proved by trustworthy witnesses.
6.

Canonical Warning

The Sacred Canons establish that penalty shall not be imposed
without being warned before to desist from committing a delict. The
offender should be given a convenient time for reformation and
renewal. Apostolic canon 15 prescribes that a priest or deacon
leaving the eparchy should be warned by the bishop to return to the
eparchy. If he refutes the appeal, his rights for officiating liturgical
prayers should be banned. Canon 31 establishes deposition of
presbyters and excommunication of those who associate with him.
Those who celebrate by refusing communion with the bishop should
be adequately warned. The presbyters should be given a minimum
of three invitations on the part of the bishop to submit to him as a
sign of repentance: “Let this, however, be done after a first, second,
and third admonition from the Bishop.”14 According to Canons 11,
12 of Nicaea (325), the bishop should accord kindness and
14
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understanding if the perpetrators manifest signs of repentance. The
canon 7 of Chalcedon (451) prescribed that before condemning
the secularised clerics and monks as anathema, they should be asked
to do penance and return to the life they already had chosen before.
The CCEO prescribes required legitimate warning in canons 1407,
1436 §1, 1437, 1438 and 1446.
7.

Remission of Penalties

In the tradition of the Church the penalty imposed by proper
bishop is binding even if he is outside the proper territory. Till the
death of the proper bishop, no other bishop has the right to remit
the penalty. If anything happens contrary to the approved custom,
he has the right to appeal to Synod of Bishops. The perpetrator
may be absolved, declaring the previous penalty as unjust. As regards
the competence and jurisdiction for the remission of penalties, the
Byzantine canonist Balsamon comments that after the death of the
bishop who imposed the penalty of excommunication his successor
can remit the penalty. Another possibility is for the Patriarch or
Metropolitan with respective Synod of Bishops to remit the penalty.
In any case, no other bishop of another eparchy shall remit the
penalty. It is also a norm that if the excommunicated is readmitted
into ecclesiastical communion, the person who readmitted him is
also liable to be punished by the same penalty. The right to autonomy
and self-governance of Church sui iuris was recognized concerning
penal sentences.
The requirements for the remission of penalties have been
determined in sacred canons. The three grades of penance prescribed
by the Council of Nicaea (325) before a person is readmitted to
ecclesiastical communion were as follows: 1. Penitenti audientes
(penitents are to be instructed for three years); 2. Penitenti substrati
(penitents who should prostrate for six years); 3. Penitenti
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consistentes (penitents praying with people without participation to
liturgy). In the light of the canons of the Nicaean Council, the spiritual
fathers of the early centuries determined the different grades of
penance. Saint Basilius (+ 379) suggested two types of pastoral
behaviour toward the delinquent: rigour – justice and exact
observance of the commandment; mercy – condescension. The
penal action should not ruin the spiritual well-being of the offender.
The attitudes of mitigation and compassion should prevail. According
to him the different grades of penance and the duties attached to
them are enumerated as follows:
1. Flentes (those crying): The penitents of this group were
excluded from prayer services in the Church and they stayed
outside the church near the door crying for their sins. They used
to supplicate the faithful coming to the church to pray for them.
2. Audientes (those hearing): Penitents who stayed near the pulpit
(bema). They were admitted to listen to the Sacred Scriptures
and the sermon. After that, they left the church.
3. Substrati (those prostrating): The penitents stayed behind the
doors of the church and went out together with catechumens.
4. Consistentes (those joining the faithful). Such penitents were
united with the faithful without participating at the offertory.
The delinquents or recidivists who denied Christ and His
teachings and repudiated the mystery of salvation were necessarily
to be included among the crying penitents. They were supposed to do
penance for the whole of life. The rigorous rule was such that they
were not admitted to communion even at the moment of Last breath.15
15
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Eucharist-centred Character of Penalty

The Eucharist centred disciplinary norms enjoyed a pedagogical
and sacramental character. The aim of the ancient canons was to
make the people aware of the spiritual deviation and the need for
purification through spiritual repentance. To achieve this purpose,
Eucharist was the means for nutrition, growth and efficient functioning
in the ecclesial community. The content of the penal norms was
quite spiritual and soteriological.
By inflicting an anathema of major excommunication, the culprits
– clerics or laypersons individually or collectively– were deprived
of nourishment of Eucharist. It was a threat of spiritual death.
Through remission of penalty, the disrupted communion is reestablished and they are enabled to participate in a common
Eucharistic experience.
Excommunication or exclusion of communion was intended
for a determined time. It deprived one’s right to celebrate, administer
or participate and receive the Eucharist celebrated in the church
was deprived. To reinstate the penitent to the former state of grace
and communion, true repentance and sincere conversion was
required. He should keep himself away from all circumstances of
sin and manifest readiness to repair the harm caused to the
community.
Though clerics were suspended for life or for a period from
the right to celebrate the Eucharist and consequently every sacrament
or any office, the power to celebrate sacraments or to exercise the
power of order conferred through the Sacrament of Priesthood was
not cancelled during the period of censure.
Dethronement or demotion from an ecclesiastical office was
the juridical effect in that those having episcopal power were deprived
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of the right to preside in the Eucharistic assembly of the local
Church.
Those deposed were deprived of the faculty to celebrate the
Holy Eucharist and other sacraments in the precise sacerdotal quality
of bishop, priest or deacon. But the right to participate in the
sacraments in the capacity of an ordinary member of the ecclesial
body was respected.
9.

Medicinal Character of Penalties

The spirit of the early councils is that the penalties imposed in
the Church shall be as medicine in view of the total transformation
of the offender or delinquent. The Ecumenical Council of Nicaea
established in the Sacred Canons that the disposition of the penitent
to conversion and measure and gravity of penalty are to be
determined. The Council of Chalcedon (451) legislated that the local
bishop should manifest a compassionate comprehension towards
the penitent. The Council at Trullo (691/692) emphasized the role
of confessor and spiritual father as minister of divine justice and
mercy. The nature of sin shall be analyzed and diagnosed, and a
proper and suitable remedy is to be recommended. Canon 102 of
the Council of Trullo underlined that those who received power from
God to bind and loose should exercise that power with due discretion.
The delinquent is seen as a sick person in mind and soul and the
delict as a spiritual illness. The minister of ecclesiastical justice is
considered a spiritual doctor. It is his duty to examine the gravity of
the illness, the quality of delict and disposition of the penitent to
conversion. What is recommended is appropriate spiritual remedy.
An objective diagnosis of both the delinquent and the delict
committed by him would enable the minister to prescribe him
remedies and to lead him to the way of salvation. Accordingly, an
assessment should be made whether he deserves compassion with

104

The Penal Laws in the Church

the consequent acquittal or make him aware of the gravity of
punishment to be meted out. Trullan Council ratified the Basilian
principle of two types of pastoral behaviour toward the delinquent:
rigour of justice and exact observance of commandment, and mercy
or condescendence. The net result is not the ruin of spiritual wellbeing but mitigation and compassion with gentleness. The minister
of judicial power exercises his function according to the work of the
Holy Spirit (CCEO cc. 732, 1401).
10. Curative Measures to the Delicts in Faith, Morals
and Life
The Eastern Code, with its characteristic features as mentioned
above, keeps a therapeutic approach to the offenders. The human
mind with its complexities cannot be evaluated according to the
stipulations in black and white alone. The following section will
discuss the legal proceedings in major issues related to faith and life
according to the Code of the Eastern Churches.
10.1. Delicts of Schism, Conspiracy, Sedition and Hatred
People of God are called to gather together in unity. They are
presided over by the bishop or in dependence on his authority and
also the authority of the presbyter in communion with the bishop.
One who refuses communion with the bishop and the presbyter is
punished with excommunication. If a priest being separated from
the bishop gathers faithful in Eucharistic assembly, he should be
punished by deposition. Certain activities of presbyters are liable to
be punished. For example, the construction of an altar different from
that of the bishop or forming a community outside the bishop’s
communion signifies fermenting sedition and hatred against the bishop.
In such a circumstance, the presbyter is liable to be punished. He
incurs the penalty of total deposition. The Sacred Canons prescribe

Delict and Penalty: An Appraisal of the Eastern Code

105

that before imposing a penalty, the offender should be lawfully
warned. Despite the warning, if the delinquent still persists in
disobedience and separation, he should be deposed.16
10.2. Homicide
Ancient canons absolutely condemned homicide. It is an
imputable delict. However, the civil law of that time did not take
away the character of injustice, especially in circumstances of
legitimate self-defence and in times of war. The difference consisted
in the measure of penalty that was imposed on the offender.17
Gregory of Nyca (+ 395) affirmed that a premeditated murder
disposed to commit the crime out of free will could be considered a
voluntary homicide. If the murder happened accidentally while
intending to do something else, it is an involuntary act. There was no
premeditation or free will. From a moral perspective, every murder
is contamination for the offender. Unintentional murder is excusable
but not praiseworthy because one who committed the delict has
become profane by the sacrilegious act. According to Fathers,
homicides committed during the times of battle in the war were not
considered murder. The justification is defence and religion. The
offender should be advised to abstain from Eucharistic communion
for three years as his hands were not pure. Even if for a legitimate
reason, that is defence, Basilius categorically took a stand against
murder. In support of his argument, he cites a verse from the Bible:
“All they that take the sword shall perish with the sword” (Mt. 26:
52).
16
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Apostolic Canon 31; Synod of Gangra (340), c. 6; Synod of Antiochea (341), c.
5; Synod of Chalcedon (451) c. 18; Synod of Constantinople II (861) c. 13;
CCEO cc. 209, 1437, 1447, 1438, 1448.
Apostolic Canon 66, Synod of Ancyra (314), cc. 22, 23; S. Basilio, (+ 379), cc.
13, 43, 52 - 57, 78.

106

The Penal Laws in the Church

Gregory of Nyssa prescribed twenty-seven years of penance
for a voluntary murder before being admitted to communion. The
period of penance is divided as follows: nine years total exclusion
from Church or excommunication; nine years penance together with
the group audientes; nine years among those prostrates. The
penance prescribed for an involuntary homicide is ten years, and
during that period, he will be deprived of Eucharistic Communion.
The disposition of the offender and the merit of the penance done
will be given due consideration.18
10.3. Mutilation
A person who wilfully destroys a member of his body – arm,
leg or any other organ – gravely offends the work of creation of
God. Seriously or fraudulently injuring one’s own body or the body
of another person is an insult to God the Creator. Ancient canons
condemn voluntary mutilation only. Voluntary mutilation is a grave
delict and constitutes hence an impediment to Sacred Order.
Castration and total cutting away of the virile organ were frequent
among the ascetics to avoid temptations for sin against purity. Church
condemned such evil tendencies.19
10.4. Offences against Life
According to the plan of God, man is endowed with fecundity,
love, intelligence and wisdom. The catechism of the early fathers
emphasized the corporeal aspect of human life. “Caro cardo salutis
est” (flesh is the hinge of salvation). The flesh is baptized, anointed
and nourished till attaining the goal of life, that is, eternal salvation.
18

19

CCEO c. 1450 #1 prescribes major excommunication as a penalty for murder.
For involuntary murder only a general penalty is prescribed (c. 1414 #1).
Apostolic Canons 21 – 24; I Nicaea I (325), c. 1; I & II Constantinople (861), c.
8. The application is found in CCEO 1451, 762 #1. 5
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The human body resurrects for immortality. In those ancient days,
the whole Christendom expressed opposition to the practice of
contraception and abortion. In the second and third centuries, the
prohibition of offences against human life was explicit.20 The interdict
bases on the Christian understanding of the soul and its formation
into a personality, of the embryo – true human being with body and
soul from the very first moment of conception.21
10.5. Offences of Parents against Children
The early councils pronounced anathema on widows who
abandoned children for ascetical reasons.22 The Patriarch of
Constantinople (585 – 595) prescribed certain penitential rites for
those abandoning children just born. The synod enacted a norm
prescribing a penalty of three years of exclusion from Eucharistic
communion for the negligence of parents to baptize children and
who die without being baptized (c. 24). The synod also was vehement
in its stipulation that the act of a mother leaving a child at the door of
a Church so that anybody could take them away is equal to murder
(c. 26). The emancipation of children presupposes their physical as
well as moral maturity. Otherwise, parents will be responsible for
the offences of children.23 The parents are condemned if they ignore
obligation toward children, and children also are condemned if they,
for the sake of asceticism, ignore their obligation towards parents.24

20

21
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24

Council of Elvira (300), cc. 63, 68; Ancyra (313 – 314), c. 21. Trullo (691/692),
c. 91; S. Basilio, (+ 379), cc. 2, 8.
CCEO prescribes penalty in canon 1450 #2.
Synod of Gangra (340), c. 15.
Synod of Carthage (419) c. 35. Cf. CCEO c. 1439.
Synod of Gangra (340) c. 14 – 16.
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10.6. Offences of Hypocrisy and False Asceticism
The sacred canons testify to the values of marriage and family.
The church promotes legitimate marriage because God created man
as male and female. If either of them would leave the other for the
sake of asceticism is a grave offence in Christianity.
The Church upholds the equality of sex. Zonaras, a Byzantinian
commentator, was of the opinion that if women are bad, God would
not have created them. If anybody believes that a woman is bad, it
is blasphemy and an insult to God the Creator.
Those in the marital state should observe the unity and
indissolubility of the marriage bond. Apostolic Canon 5 condemns
married clerics – bishops, priests and deacons – who repudiate or
disown their wives for the sake of religiosity. The canon establishes
that such people should be excommunicated or deposed. Here the
canon refers to only those who act against the will of the other.
However, the free will of everyone to separate and to devote to
God is permitted and never shall be prohibited. In the Byzantine
world, the civil law also safeguarded the right of those people.
Conjugal love is holy and legitimate. The clerics and laypersons
are permitted to abstain from conjugal relation for an ascetical
purpose. However, if the motive for abstinence is contempt for
marriage, it will amount to an insult to creation. They forget that
God created everything as good, and He created humanity as male
and female (Gen. 1: 27, 31). There is no doubt about the moral
character of sexual and conjugal relation in legitimate marriage which
is by its very nature ordained to procreation of children. The synod
of Gangra anathematizes those people who see marriage as
fundamentally sinful. The canon intends to underline the sacred
character of both marriage and priesthood. Those who refuse to
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receive Holy Communion from the hands of married priests, desiring
to honour priesthood, underestimate the sacrament of marriage.25
The synod of Gangra expresses an authentic sense of celibacy.
It is considered a choice by virtue of the beauty and sanctity of
virginity. But the synod categorically states that such a choice shall
not be at the cost of underestimating marriage, (c. 10). It exalts the
consideration of virginity for the love of God, but condemns those
who are full of pride and underestimate those who choose marriage.
The synod pronounced anathema for the separation of spouses for
sheer contempt of marriage.
10.7. Adultery and Fornication
The canons of the first millennium prescribe a penalty of
excommunication for offenders in two circumstances: a husband who
sends his lawful wife away and marries an unmarried woman or a
husband who sends his lawful wife away and marries a divorced
woman commits adultery. The synod of Ancyra established in the
canon that both the man and the woman incur the penalty of
temporary excommunication, that is, the exclusion for seven years
from divine worship in the church.26 The vow of virginity is a contract
of nuptial union between Christ and the consecrated person. Hence
the consecrated person pertains exclusively to Christ, the divine
spouse. For this reason, the violation of the promise of virginity is
an offence to the Divine Spouse, and the person who commits that
offence is culpable for bigamy. The sacred canons consider as bigamy
those who contract a second marriage legitimately. Basilius c. 4
considers the second marriage as a mitigated form of fornication.
He imposes penalty to the bigamist as that of the fornicators. He or
25
26

Synod of Gangra (340) c. 4.
Synod of Ancyra (314), c. 20.
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she is excluded from the ecclesiastical communion for a certain period
of time, like prayer and fasting.27
10.8. Sacred Ordination and Exercise of Sacred Power by
Simony
The ancient canons categorically assert that those who received
the order by money and those who conferred the order for money
merit the penalty of deposition and are totally excluded from
communion. The scriptural foundation is found in Acts 8: 18 – 21
where Simon the Major wanted to have the power of the Holy
Spirit by the imposition of hands of the Apostles for the exchange of
money. In the same way, penalty of deposition and excommunication
are incurred upon those who wanted to obtain episcopal dignity by
the intervention of secular power.28 The Synod of Laodicea (343 –
383) established the essential requirements for the election of bishops
as the orthodoxy of faith and good morals. The bishops are
constituted for the internal governance of the Church, and no secular
power is expected to intervene in the Church matters. It is the
competence of the Metropolitan and the neighbouring bishops to
examine the propriety and worthiness of the bishop-elect. The Synod
of the Council of Chalcedon (451) has included an essential element
of theological reason in the canon by prohibiting a simoniac ordination
or simoniac exercise of sacred power. The delict consists precisely
in the profanation of grace by selling and buying the gift of God. The
canon condemns such people who administered the sacrament or
the recipient of the sacrament since such an act is a sacrilege.

27

28

Apostolic Canon 25; Synod of Ancyra (3214), c. 19; Synod of Laodicea (343 –
381), c. 1; I Nicaea (325), c. 3; S, Basilio (+ 379), c. 19; Council of Trullo (691),
c. 86; CCEO 1453.
Apostolic Canons, 29, 30.
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The canon establishes the penalty on the transgressors as
follows: “If any Bishop should ordain for money, and put to sale a
grace which cannot be sold, and for money ordain a bishop, or
corepiscopus, or presbyters, or deacons, or any other of those who
are counted among the clergy; or if through lust of gain he should
nominate for money a steward, or advocate, or prosmonarius, or
anyone whatever who is on the role of the Church, let him who is
convicted of this forfeit his rank; and let him who is ordained be
nothing profited by the purchased ordination or promotion; but let
him be removed from the dignity or charge he has obtained for money.
And if anyone should be found negotiating such shameful and unlawful
transactions, let him also, if he is a clergyman, be deposed from his
rank, and if he is a layman or monk, let him be anathematized.”29
The Second Council of Nicaea (787) severely warned the bishops
against the simoniac exercise of episcopal function in exchange of
money. If anyone of the Bishops or any of the clerics would exercise
the power of order in exchange of material gain that person was
excommunicated or suspended or even the churches were closed.
The well-renowned commentator Balsamon considered such bishops
as ‘sellers of the salvation of souls’.30 The canon established that
simoniac exercise of ecclesiastical power in monasteries merits a
severe penalty.31

29

30
31

Synod of Chalcedon (451), canon 2, in Henry R. Percival, ed., The Seven
Ecumenical Councils, 268. Cf. also Council of Trullo, (691), c. 22;
Patrologia Greca 137, 893 in Salachas, Diritto Canonico, 374.
Nicaea II (787) cc. 5, 19.
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10.9. Offences of Clerics and Monks Involved in Temporal
Activities
The Ecumenical Councils and synods have established in
canons that the involvement of clerics and monks in temporal matters,
especially in business activities, is incompatible with the sacred order.
Hence they are prohibited from involving in such business activities
or secular matters personally or through others. However, the canons
do not exclude the clerics with the permission of the bishops to
involve themselves in temporal affairs, of course, not for personal
gain, but to safeguard and protect the rights of the poor, orphans,
widows and the needy. They are forbidden to assume public offices,
whether they are secular or worldly. The clerics and monks are
destined definitively to engage themselves totally to the cause of
God. If they assume offices in civil society with the bishop’s
permission, it must be principally for a pastoral motive.32 Money
lending in view of amassing wealth which reflects unquenchable
avarice for temporal gain, is not in agreement with their state of life.
So also, they shall not exercise bail on behalf of a debtor.33
10.10. Illegitimate Exercise of Ecclesiastical Functions
Those clerics deposed for public delict are deprived of all
offices, ministries and other functions in the church. If they continue
to exercise those functions, the penalty of total exclusion from the
Church will be imposed. Such deposed clerics who make recourse
to civil forum to redress their grievances will be deposed. The tribunal
of the first instance shall always be the tribunal of the bishop. If the

32

33

Synod of Chalcedon (451), c. 3; II Nicaea (787), c. 10. CCEO cc. 382, 383, 384,
762.
Nicaea I (325), c. 17; Laodicea (343 –m381), c. 4; Carthage (419), c. 5; Trullo
(691), c. 10; Apostolic Canon, 20; CCEO c. 385; 1466.
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episcopal tribunal asks the imperial tribunal to adjudge a case, there
is nothing improper.34
10.11. Delicts against Good Morals
The Christian faithful, clerics and laypersons should excel in
Christian life and good morals. The Sacred Canons condemn the
clerics, monks and laypersons who lead a worldly and prodigal life.
The sources of those canons are fundamentally biblical. The Canon
22 of Nicaea II describes spirituality which should distinguish the
clerical, monastic and lay state and also celibate and marital states.
The purity of thought is exalted, and the sense of sin is illustrated.
Sinfulness consists not only in external acts but also in impure and
immoral intention. A bad desire itself is a sin. The Gospels prohibit
not only the act of sin but also the very thought which leads to sin.35
10.12. Insult against Bishops, Clerics and Civil Authority
From a theological and canonical perspective, the essence of
the episcopate is such that the Lord Jesus, the Supreme Pontiff, is
present in the person bishop; he is the configuration of Christ and in
the place of Christ while the bishop is present in the person of
presbyter and deacon.36 The Apostolic Canon also prohibits offences
against the emperor, the civil authority but does not prohibit
constructive criticism or find fault with a wicked or unjust exercise
of power. In the ecclesiastical tradition, those who insult the civil
authority are punished, a cleric with deposition and a layperson with

34
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Synod of Carthage (419), c. 104; Constantinople I (381), c.6; Synod of Antioch
(341), c. 12; CCEO cc. 394 – 398; 1463; 1460.
Salachas, Il Diritto Canonico…nel primo Millennio, 385; Apostolic Canon, 25,
54; Nicaea I (325), c.3; Laodicea (343 – 384), c. 24; Nicaea II (787), c. 22; CCEO
cc. 1453, 1448.
Apostolic Canons 55 56; CCEO c. 1445.
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excommunication. “You shall not revile God nor curse a ruler of
your people”, (Ex. 22: 27). “Have respect for everyone and love
for our community; fear God and honour the emperor”, (I Pt. 2:
17); “My advice is that, first of all, there should be prayer offered
for everyone and especially for kings and others in authority, so that
we may be able to live religious and reverent lives in peace and
quiet”, (I Tim. 2: 2). The Apostolic Canon 84, in conformity with
the ecclesiastical tradition, establishes punishment to those who insult
the civil authority. In the case of a cleric, it is deposition and if a
layperson, it is excommunication.
10.13. Violation of the Days of Fasting and Abstinence
The Apostolic Canon stipulates that the days of penance should
be duly observed. However, the canon establishes that a cleric shall
not fast on the day of the Lord and Saturdays except the Holy
Saturday. But they should fast on days of penance.37 Except for a
physical illness, if a bishop, presbyter, deacon or subdeacon, reader
or singer does not fast on Wednesday and Friday of the Lent shall
be deposed. If it is a layman, he shall be excommunicated.
10.14. Theft
If those in major orders commit the delict of theft, they are to
be punished with severe penalties and other clerics and laypersons
with major excommunication. It is because the delicts refer to a
specific category of theft, namely availing the sacred objects and
hence the theft constitutes a sacrilege. Saint Gregory of Nyssa (+
395) in canon 6 considered a seriously vicious desire and avarice as
forms of theft. It is in Pauline language, idolatry, root of all evils (I
Tim. 6: 10).

37

Apostolic Canons 64, 69.
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10.15. Violation of Vow of Chastity
The canons refer to those who have consecrated their virginity
without distinguishing between men and women. The women pertain,
as a rule, to the order of virgin while the celibate men are monks.
There was great esteem in the ancient Church for the consecration
of women, considered as spouses inseparable from their unique
spouse, the Lord. Hence the violation of their vow was considered
bigamy, and thus penance foreseen for bigamists was imposed. St
Basilius (+ 379) imposed a more severe penalty on such people
because the consecrated virgin becomes the spouse of Christ. The
transgression of the promise was equated to that of an adulterous
woman. Basilius establishes in can. 18 that the consecrated virgins
in those days constituted an order distinct from that of strict monastics.
He describes the sense of total consecration through the promise of
virginity which is valid also for the monks. He defines a virgin as a
person who, on his/her will, consecrates himself/herself to the Lord,
renounces marriage and prefers a sanctified life. Thus such a person
is called ’spouse of Christ’ or a ‘sacred vase’ and therefore
consecrated to Christ. For this reason, St. Basilius considers the
virgin who violates the vow of chastity as adulterous.38
The canons prescribe to one who marries successively two
sisters a penalty of seven years of exclusion from Eucharistic
communion; a more severe penalty of ten years of exclusion is
imposed on who molested or corrupted the sister of the betrothed.
The delict is more serious when it is dealt with corruption of a virgin
and the death occurred due to corruption.39 One who committed
the delict of rape, the offender as well as the accomplice incur the
38
39

Synod of Ancyra (314) c. 19; St. Basilius, c. 60
St. Basilius, c. 78; Synod of Ancyra (314), c. 25.
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penalty of deposition if they are clerics and anathema if they are
monks and lay persons.40
10.16. Consultation of Oracle
The canons in the ancient councils prescribed that sin against
faith and hope in God is gravely punishable. A man who makes
recourse to magic lacks fidelity and confidence in God who is faithful
to his promise towards man. Such a person is not worthy of the
name of Christian and, for that reason, should be totally excluded
from the community of Christians.41
11. Penal Legislation in the Tradition of the
Syro-Malabar Church
Syro-Malabar Church (St Thomas Christians) is one of the
Eastern Catholic Church with Major Archi Episcopal status. In the
past if any disputes or controversies would arise, they respected the
role of the archdeacon as their head and mediator. If the attempts of
reconciliation failed, they made recourse to penalties. The canonical
procedure, though not a written law, but a customary practice, was
observed in the imposition of penalties. During the period of
ecclesiastical dependence on the East Syrian Church, archdeacon,
though hierarchically second in rank, was practically first in the order
of governance of the Church.
The ancient ecclesiastical constitution of Saint Thomas
Christians was the Palliyogam. The Yogam enacted the disciplinary
norms. In the general Church assembly (Malabar Church Yogam),
the archdeacon, who is called jathikkukarthavian (the one responsible
for the community), played his part most conspicuously. The general
40
41

Council of Chalcedon (451), c. 27; Council of Trullo (691), c. 92; CCEO c. 1451.
Synod of Ancyra, c. 24; St. Basilius, c. 45; CCEO c. 1448.
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Church assemblies were considered to be supreme, and de fact, no
higher ecclesiastical authority questioned their decisions. Saint
Thomas Christians formed, as it were, a Christian Republic with a
head from among themselves. He was the chief administrator of the
community and the coordinator of the various local communities.
The five papal briefs of Pope Gregory XIII (1572 – 1585) addressed
to the archdeacon acknowledged the traditional dignity, position and
responsibility of the figure of the archdeacon.42 He usually settled
controversies that were beyond the competence of the local
communities. Paulinus of Bartholomeo, a Carmelite Missionary in
India, admired the nature of Church assembly as follows: “All
Christians combine or unite themselves into a kind of Christian civil
Republic (state), and when, therefore, is a problem in one parish
others come together to defend it. The parish priests and elders
judge and decide everything.”43
There were many functions of the yogam which had been
prevalent for a long time. The imposition of penalties and absolution
from censures were included among the functions. The report of
Father Boniface of Infant Jesus OCD to the Propaganda Fide in
1750 testifies as follows: “In all their churches, the Christians (of St.
Thomas) deliberate on ecclesiastical matters in the yogam, which is
composed of the clergy and the people, so that not only on financial
administration for pious purposes, construction and repair of
churches, etc., but also on promoting to the sacred orders, or
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Xavier Koodapuxha, “Historical Overview of thr Faith and Communion of saint
Thomas Christians”, in Andrews Mekkattukunnel, Mar Thoma Margam: The
Ecclesial Heritage of the St. Thomas Christians, (OIRSI: Kottayam 2012) 776.
Paulinus of Baretholomeo, Viaggio alle Indie Orientali, (Rome 1796) 136 – 139 in
Xavier Koodapuzha, Oriental Churches: Theological Dimensions, (OIRSO,
Kottayam 1988) 74 – 75.
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absolving from censures, the people and clergy take counsel together,
and the bishop does not promote the candidates to orders, nor
absolve anyone from censures incurred, unless the petitioner brings
a request of the people who assembled in the church and having
heard the petitioner makes the said request to the prelate. In matters
of importance, they convene and admit to such yogam people of the
neighbouring churches to take counsel with them, and when the
matter is most important, they call all the churches of the kingdom,
or sometimes all the churches of the whole diocese.”44
The ancient customs had a normative value. The spirit of
administrative acts and disciplinary norms in all circumstances of the
ecclesiastical governance is enshrined in the revised legislation of
the Eastern Churches as follows: “The person who issued a decree
should keep in mind and aim at what is the best way to lead to the
salvation of souls and the public welfare, observing exactly the laws
and legitimate customs, justice and equity”, (CCEO c. 1519# 1).
The Christian heritage of the Malabar Christians was called the law
of Thomas. They wanted their traditional institutes and ecclesiastical
discipline with lawful customs to be restored, renewed and reestablished.
11.1. Impact of Synod of Diamper and Penal Law
Synod of Diamper is a mixed form of Latin Diocesan Synod
and the ancient Malabar Mahayogam. It was conducted as a
diocesan synod of Latin Church following the Rites of Councils by
Cardinal Charles Borromeo. It is commented that Archbishop who
convoked the synod lacked authority and proper intention. Its
44

Boniface of Infant Jesus OCD, Archivum de Propaganda Fide. CP Vol. 109, f. 90
in Jacob Kollaparambil, The Sources of the Syro-Malabar Law, edited by Sunny
Kokkaravalayil, (OIRSI, Kottayam, 2015) 608.
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convocation was not canonical, and it lacked integrity in the text
promulgated. Though it lacked authenticity, its impact on liturgy,
system of administration, sacraments and discipline of the Saint
Thomas Christians cannot be ignored. In the quest for uniformity in
faith and discipline, the synod did not care to retain the identity and
uniqueness of the customs and practices of the Saint Thomas
Christians.
11.2. Eradication of the Elements of Inculturation
The age old indigenous practices and the adapted local customs
were condemned as superstitions and censures were imposed. Jacob
Kollamparambil has remarked as follows: “This synod had drastic,
lasting, disastrous and subverting consequences upon the ecclesial
life of Saint Thomas Christians so as to shake the very foundations
of this Church.”45 The national cultural habits condemned accordingly
are worthy of mention: a) newly wedded couple not going to church
until the fourth day after marriage (Session VII, decree 16); b) people
bathing in the morning of fast days (session VII, decree 13); c)
bathing after the funeral, serving a meal for bereaved families after
the funeral; d) games of Onam festivities – taking part along with
non – Christians (Session IX, decree 4); e) women not going to
church for forty days after giving birth to a baby boy or eighty days
after delivery to a baby girl. It was considered to be a Jewish custom
(Session IX, decree 5).46
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Jacob Kollaparambil, “The Impact of the Synod of Diamper on the Ecclesial
Identity of the Saint Thomas Christians”, in George Nedungatt, ed., The Synod of
Diamper Revisited, (Edizioni Orientalia Christiana, Rome, 2001) 147.
Jacob Kollaparambil, “The Impact of the Synod of Diamper”, 170.
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11.3. Latae Sententiae Penalties
Though penalties latae sententiae are unknown to the tradition
of the Eastern Churches the Synod of Diamper of the Syro-Malabar
Church legislated disciplinary norms on penalties latae sententiae.
The intention of the synod was to restore the Saint Thomas Christian
Church to its ‘pristine purity’ and the practice of the Latin Church.
With this end in view, the synod prohibited priests from marrying;
priests were not allowed to bless the marriage of a priest; the
Christian faithful were forbidden to be present on the occasion of
the marriage of a priest. The decree of the Canon reads as follows:
“…desiring to restore this Church to its due purity, and the usage of
the Roman Church, doth command, in virtue of obedience and upon
pain of excommunication latae sententiae, that henceforward no
cleric in holy orders presume to marry, nor shall any Cattanar marry
any such, nor shall any presume to be present at any such marriage,
nor give counsel, favour or assistance thereunto … .”47 The
disciplinary norms of the Synod of Diamper were due to ignorance
on the part of the Portuguese missionaries regarding Eastern
Liturgical and sacramental discipline and the indigenous customs
and traditions of Saint Thomas Christians.
11.4. Synod of Diamper as a Source of CCEO
The inclusion of the Synod of Diamper (1599) among those
synods cited as sources of CCEO is an anomaly technically. But
47

Synod of Diamper, Session 7, “Doctrine of the Sacrament of Orders”, decree 16,
in Scaria Zacharia, ed., The Acts and Decrees of the Synod of Diamper 1599,
(Edamattam, Indian Institute, Christian Studies, 1994) 164 – 166. Cf. Sunny
Kokkaravalayil, “Clerical Marriage and Celibacy in the Tradition of the SyroMalabar Church”, in Georges-Henry Ruyssen, (ed.), Sacred Ordination in the
Canonical Tradition of the Eastern Churches, (Kanonika 20/2014, PIO, Rome)
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CCEO c. 340 considers the fact that: “many decrees of this Synod
were implemented and it has largely determined the discipline of the
Thomas Christian Church even to the present day (e.g. clerical
celibacy).”48 A pertinent observation from well-renowned canonist
goes as follows: “The decrees of the Synod of Diamper (1599),
which constitute the foundation of the various subsequent ‘diocesan
statutes’ were inspired neither by the Sacri canones, nor by the
other ancient Chaldean sources, nor did they safeguard – except
very minimally - the genuine Malabar customs.”49 It is curious to
note that among the sources cited for canons in CCEO, namely, cc.
1461 and 1434 §1, the decrees of the Synod of Diamper are
included. The clarification is given as follows: “Sources were drawn
from documents of the particular law of the individual eastern
Churches drawn especially from acts of the preeminent synods which
were lawfully celebrated in former times.”50
Conclusion
The Eastern Code drew inspiration from the ancient common
discipline contained in the apostolic tradition, eastern canonical
collections, customary norms common to the Eastern Churches and
the rules and regulations of the Ecumenical councils and local synods.
The spirit of the teachings of Jesus was enshrined in the Sacred
Canons of the Early Councils, which represent well-established
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Danilo Ceccarelli Morolli, “Sources of the Canons of CCEO”, in George
Nedungatt, (ed.), A Guide to the Eastern Code: A Commentary to the Code of
Canons of the Eastern Churches, (Kanonika 10, PIO Roma, 2002) 902, f. n. 28.
Ivan Zuzek, Understanding the Eastern Code, (Kanonika 8, PIO, Roma, 1997)
214.
Code of Canons of the Eastern Churches, (Libreria Editrice Vaticana 1995,
English Translation by Canon Law Society of America, 2001 and Indian Edition
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eastern discipline. Based on the tradition and scripture, the early
councils developed disciplinary norms and applied in them as
circumstances warranted. The nature of penalties envisaged in the
Eastern Code is medicinal and automatic penalties were totally
abolished since they were either unknown or did not correspond to
the genuine Eastern traditions.

